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PART 1980 - GENERAL
Subpart E - Business and Industrial Loan Program

81980.401 Introduction.

(a) Drect Business and Industry (B& ) |oans are disbursed by the
Agency under this subpart. B& |oan guarantees are to be processed and
servi ced under the provisions of subparts A and B of part 4279 and
subpart B of part 4287 of this title. Any processing or servicing
activity conducted pursuant to this subpart involving authorized
assistance to rel atives, or business or close personal associates, is
subject to the provisions of subpart D of part 1900 of this chapter
AaApplicants for this assistance are required to identify any known

rel ati onshi p or association with any Agency enpl oyee.

(Revised 12-23-96, SPECIAL PN)

(b) The purpose of the B& programis to inprove, develop or finance
busi ness, industry and enpl oynment and inprove the econom c and
environnental climate in rural comrunities, including pollution

abatenent and control. This purpose is achi eved through bol stering the
existing private credit structure through guarantee of quality |oans
which will provide lasting community benefits. It is NOT intended that

the guarantee authority will be used for marginal or substandard | oans
or to "bail out" |enders having such | oans.

(c) This subpart and its appendices (especially Appendix | and

Appendi x K) al so contain regulations for Drought and D saster (D& and
Di saster Assistance for Rural Business Enterprises (DARBE) guaranteed

| oans aut horized by 8331 of the Disaster Assistance Act of 1988

(P.L. 100-387) and 8401 of the D saster Assistance Act of 1989

(P.L. 101-82). D&D loans nust be to alleviate distress caused to rura
busi ness entities, directly or indirectly, by drought, hail, excessive
nmoi sture, or related conditions occurring in 1988, or to provide for the
guarantee of |oans to such rural business entities that refinance or
restructure debt as a result of losses incurred, directly or indirectly,
because of such natural disasters and are [imted to a guarantee of
principal only. DARBE |oans nust be to alleviate distress caused to
rural business entities, directly or indirectly, by drought, freeze,
storm excessive noisture, earthquake or related conditions occurring in
1988 or 1989, or to provide for the guarantee of |oans to such rura

busi ness entities that refinance or restructure debt as a result of

| osses incurred, directly or indirectly, because of such natural

di sasters and within certain paraneters guarantee both principal and
interest. (Revised 05-09-90, PN 133.)

DI STRIBUTI O\ WsDC Quar ant eed Loans
Cener al
1
(Revision 7)

(02-25-87) PN 41
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§1980. 401 (Con.)

(d) The B& loan programis adm nistered by the Administrator through a
State Director serving each State. The State Director is the foca

point for the programand the | ocal contact person for processing and
servicing activities, although this subpart refers in various places to
the duties and responsibilities of other Rural Devel opment enpl oyees.
(Renunbered 01-03-89, SPECI AL PN.)

(e) Throughout this subpart there appear Adm nistrative provisions for
the State Director, District Director, and County Supervisor. These
provi sions establish the internal duties, responsibilities and
procedures to carry out the requirements of the program These

provi sions are identified as "ADM N STRATI VE' and fol | ow appropriate
sections of this subpart. (Renunbered 01-03-89, SPECI AL PN)

(f) This subpart al so contains regulations for Business and | ndustry

Di saster (BID) |oans under the authority of the Dire Energency

Suppl enent al Appropriations Act, 1992, Public Law 102-368. This program
provi des B& guarantees for | oans needed as a result of natural

di sasters. Sone of the requirements of this subpart are waived or
altered for BID |loans. The waivers and alterations are provided in
§1980. 498 of this subpart. (Added 10-05-92, SPECI AL PN.)

§1980.402 Definitions.

The followi ng general definitions are applicable to the terns used in
this subpart. Additional definitions may be found in 81980.6 of Subpart A of
this part.

Area of high unenploynent . An area in which a B& | oan guarantee can be
i ssued, consisting of a county or group of contiguous counties or
equi val ent subdi visions of a State which, on the basis of the nost

recent 12-nonth average or the nost recent annual average data, has a
rate of unenpl oyment 150 percent or nmore of the national rate. Data

used nust be those published by the Bureau of Labor Statistics, U S
Department of Labor. (Added 01-03-89, SPECI AL PN)

Borrower . A borrower may be a cooperative, corporation, partnership,
trust or other legal entity organized and operated on a profit or
nonprofit basis; an Indian Tribe on a Federal or State reservation or

ot her Federally recogni zed tribal group; a municipality, county, or
other political subdivision of a State; or an individual. Such borrower
must be engaged in or proposing to engage in inproving, devel opi ng or

fi nanci ng busi ness, industry and enpl oynent and i nprovi ng the econom c
and environmental climate in rural areas, including pollution abatenent
and control

2
(Revi si on 6)
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Busi ness and Industry Disaster Loans . Business and Industry |oans
guaranteed under the authority of the D re Emergency Suppl ementa
Appropriations Act, 1992, Public Law 102-368. These guaranteed | oans
cover costs arising fromthe direct consequences of natural disasters
such as Hurricanes Andrew and I ni ki and Typhoon Omar that occur after
August 23, 1992, and receive a Presidential declaration. Al so included
are the costs to any producer of crops and |livestock that are a direct
consequence of at least a 40 percent loss to a crop, 25 percent loss to
l'i vestock, or damage to building structures froma mcroburst w nd
occurrence in cal endar year 1992. (Added 10-05-92, SPECI AL PN)

Community facilities . For the purposes of this subpart, comunity
facilities are those facilities designed to aid in the devel opment of
private business and industry in rural areas. Such facilities include,
but are not limted to, acquisition and site preparation of |and for
industrial sites (but not for inprovenments erected thereon), access
streets and roads serving the site, parking areas extention or

i nprovenents of comunity transportation systens serving the site and
utility extentions all incidental to site preparation. Projects
eligible for assistance under Subpart A of Part 1942 of this chapter are
not eligible for assistance under this subpart.

Devel opnent cost . These costs include, but are not linited to, those
for acquisition, planning, construction, repair or enlargenent of the
proposed facility; purchase of buildings, nachinery, equipnent, |and
easenents, rights-of-way; paynent of startup operating costs, and
interest during the period before the first principal paynment becomes
due, including interest on interimfinancing.

Di saster Assistance for Rural Business Enterprises . (Quaranteed |oans
aut hori zed by 8401 of the D saster Assistance Act of 1989 (P.L. 101-82),
providing for the guarantee of |loans to assist in alleviating distress
caused to rural business entities, directly or indirectly, by drought,
freeze, storm excessive noisture, earthquake or related conditions
occurring in 1988 or 1989, and providing for the guarantee of |loans to
such rural business entities that refinance or restructure debt as a
result of losses incurred, directly or indirectly, because of such
natural disasters. See this subpart and its appendices, especially
Appendi x K, containing additional regulations for these |oans.

(Revi sed 05-09-90, PN 133.)

2A
(Revi sion 4)
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Drought and Disaster Quaranteed loans . Quaranteed | oans authorized by
8331 of the D saster Assistance Act of 1988 (P.L. 100-387), providing
for the guarantee of loans to assist in alleviating distress caused to
rural business entities, directly or indirectly, by drought, hail,
excessive nmoisture, or related conditions occurring in 1988, and
providing for the guarantee of |oans to such rural business entities
that refinance or restructure debt as a result of |osses incurred,
directly or indirectly, because of such natural disasters.

(Added 01-03-89, SPECI AL PN)

Hurricane Andrew. A hurricane that caused danage in southern Florida on
August 24, 1992, and in Louisiana on August 26, 1992. (Added 10-05-92,
SPECI AL PN.)

Hurricane Iniki . A hurricane that caused danmage in Hawaii on
Septenber 11, 1992. (Added 10-05-92, SPECI AL PN)

Letter of conditions . Letter issued by Rural Devel opnent to a borrower
setting forth the conditions under which Rural Devel oprent will mnake a
direct (insured) loan fromthe Rural Devel oprment I|nsurance Fund.

2B
(Added 12-23-96, SPECI AL PN)
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Loan cl assification system . The process by which | oans are exam ned and
categorized by degree of potential for loss in the event of default.

Mcroburst wind. A violently descending colum of air associated with a
t hunder st or m whi ch causes straight-1ine w nd danage
(Added 10-05-92, SPECI AL PN)

Problemloan. A loan which is not performng according to its origina
terns and conditions or which is not expected in the future to perform
according to those terns and conditions.

Public body. A nunicipality, political subdivision, public authority,
district, or simlar organization.

Rural area. Includes all territory of a State that is not within the
outer boundary of any city having a popul ation of fifty thousand or nore
and its imredi ately adj acent urbani zed and urbani zing area with a

popul ati on density of nore than one hundred persons per square mle, as
determ ned by the Secretary of Agriculture according to the | atest
decenni al census of the United States.

Seasoned |oan. A | oan which:

(1) Has a remaining principal guaranteed | oan bal ance of two-thirds
or less of the original aggregate of all existing B& guaranteed
| oans nade to that business.

(2) Isinconpliance with all loan conditions and B& regul ations.

(3) Has been current on the B& guaranteed | oan(s) paynents for 24
consecut i ve nont hs.

(4) 1Is secured by collateral which is determned to be adequate to
insure there will be no | oss on the B& guaranteed | oan

State. Any of the fifty States, the Commonweal th of Puerto R co, the
Virgin Islands of the United States, Quam Anerican Sanpa, and the
Commonweal th of the Northern Mariana |slands.

Typhoon Qrar . A typhoon that caused damage in Quam on August_ 28, 1992.
(Added 10-05-92, SPECI AL PN)

Wrking capital . The excess of current assets over current liabilities.
It identifies the relatively liquid portion of total enterprise capita
whi ch constitutes a margin or buffer for nmeeting obligations within the
ordi nary cycle of the business.

3
(Revi sion 2)
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8§1980.403 (Cdtizenship of borrowers

Loans to individuals wil | be nade or guaranteed only to those who are
citizens of the United States or reside in the United States after being
legally admtted to permanent residence. At |east 51 percent of the
outstanding interest in any corporati on or organi zation-type applicant nust be
owned by those who are either citizens of the United States or reside in the
United States after being legally admtted for pernmanent residence.

§1980. 404 [ Reserved]

81980.405 Rural area determ nations

FHA will determne if any area is r ural for purposes of the Quaranteed
or Insured loan program The following will be used by FrHA i n maki ng area
eligibility determnations when it is not clear fromthe geographical |ocation
of the applicant:

(a) Whbanized area imedi ately adjacent to a city having a popul ation
of 50,000 or nmore: An urbanized area i nmmedi ately adjacent to a city
havi ng a popul ati on of 50,000 or nore is an area constituting for
general social and econom c purposes a single comunity having a
boundary contiguous with that of the city. Such community may be

i ncorporated or unincorporated and will extend fromthat contiguous
boundary(ies) to the recogni zabl e open country, |ess densely settled
areas or natural boundaries such as forests or water. M nor open spaces
such as airports, industrial sites, recreational facilities or public
parks will be disregarded. Quter boundaries of an incorporated
community will extend at least to its |l egal boundaries. G ties which
may have a contiguous border with another city but are | ocated across a
river fromsuch city and recogni zed as a separate comunity and are not
ot herwi se considered a part of an urbanized or urbani zing area as
defined in this section are not in a nonrural area.

(b) Whbanizing area: An urbanizing area is one defined as a community
which is not nowor within the foreseeable future not likely to be
clearly separate fromand i ndependent of a city of 50,000 or nore

popul ation and its i nmedi ately adjacent urbani zed areas. A comunity
wi Il be considered as "separate front when it is separated fromthe city
and its imredi atel y adj acent urbani zed area by open country, |ess
densely settled areas or natural barriers such as forests or water

M nor open spaces such as airports, industrial sites, recreationa
facilities or public parks

4
(Revi sion 2)
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will be disregarded. A community will be considered as "independent of"
when its social and economc structure (e.g., government, education
health and recreational facilities; business, industry, tax base and
enpl oynent opportunities) is not primarily dependent on the city and its
i mredi at el y adj acent urbani zed ar ea.

(c) The State Director will proceed as follows in rural area

determ nations: Wen the FnHA State Director determnes an area to be
ur bani zi ng, he nust then determ ne the popul ation density per square
mle. |If the area appears to be eligible, the State Drector wll
request the National Ofice to provide himher with the correct density
figure. Al such density determnations will be nmade on the basis of
mnor civil divisions or census county divisions as used by the Bureau
of the Census. In making the density calculations, there will be
excluded | arge nonresidential tracts devoted to urban | and uses such as
railroad yards, airports, industrial sites, parks, golf courses and
ceneteries or land set aside for such purposes.

§81980. 406- 1980. 410 [ Reser ved]

§1980.411 Loan purposes .

Wl

Loans to borrowers with facilities |ocated in both urban and rural areas
be limted to the anount necessary to finance the facility located in the

eligible rural area

(a) Private entrepreneurs . Loans nmay be for inproving, devel oping or
fi nanci ng busi ness, industry and enpl oynent and i nprovi ng the econom c
and environmental climate, including pollution abatenent and control, of
rural areas, and may include but not linmted to:

(1) Business and industrial acquisitions, construction, conversion
enl argenent, repair, nodernization or devel opment cost.

(2) Purchasing and devel oprent of |and, easenents, rights-of-way,
buildings, facilities, |eases or materials.

(3) Purchasing of equipment, |ease-hold inprovenents, machinery or
suppl i es.

(4) Pollution control and abatenent including those in connection
with farmng and ranchi ng operati ons.

4A
(Added 10-17-88, SPECI AL PN)
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(2- 25-87)

(5) Transportation services incidental to industrial devel opnent.
(6) Startup costs and working capital

(7) The financing of housing devel opment sites |ocated in open
country or cities, towns, or villages with popul ations not in excess
of those eligible for FnmHA rural housi ng | oans, provided the
community denonstrates a need for additional housing to prevent a
loss of jobs in the area, or to house fanilies nmoving to the area as
a result of new enpl oyment opportunities.

(8) Loans, other than for working capital or debt refinancing, for
nmeat processing facilities and integrated neat and poultry
operations. Loans may not be guaranteed for agricultural production
as defined in 81980.412(e); however, applicants who are in the

busi ness of processing, marketing or packaging of agricultural
products, as well as agricultural production, may be eligible for

| oan assistance for that portion of the business other than
agricultural production provided the agricultural production aspect
is separate fromthe rest of the business; i.e., the production
aspects are handl ed through separate | egal business entities or

t hrough mai nt enance of the accounting systemin such a manner as to
clearly identify the use of and future accounting of the | oan
proceeds and operation of the business.

(9) Interest (including interest on interimfinancing) during the
period before the first principal payment becomes due or the
facility becones inconme produci ng, whichever occurs first.
(Renunbered 11-8-88, SPEC AL PN)

(10) Feasibility studies. (Renunbered 11-8-88, SPEC AL PN

(11) Debt refinancing. Lenders and FmHA nust provide as part of
their loan analysis the reasons for refinancing and the file nust be
docunented accordingly. Refinancing debts may be allowed in
connection with viable projects when it is deternm ned by the | ender
and FnHA that it is necessary to create new or save existing jobs.
FHA wil | consider any lender's exposure as it relates to this item
and nay adjust the guarantee percentage accordingly. Refinancing in
accordance with this paragraph may be insured or guaranteed only
when: (Revised 7-5-89, PN 112)

(
|
f
|

i) It is necessary to spread substantial debt payment over a
onger period of time, thereby inproving the business' cash

| ow and working capital position consistent with the usefu
ife of the asset being refinanced, or

5
(Revi sion 2)
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(ii) For payment of short-termdebt when required in
situations customarily financed over |ong periods of tine
(e.g., financing the purchase of real estate, machinery or
equi pnrent with short-termdebt or cash expenditures, when
| enders woul d not extend reasonable |onger ternms to the
busi ness), or

(iii) It is necessary to place a pernmanent |oan subsequent to
an interimloan for financing the construction of the project.

(12) Reasonable fees and charges only as specifically listed bel ow
and di scl osed on Form RD 449-1, "Application for Loan and
Quarantee,” or on an addendumto the application at the tinme the
request is submtted to FnHA for processing. Authorized fees

i nclude fees for services rendered by professionals generally
l'icensed by individual States or accreditation associations, such as
engi neers, architects, |lawers, accountants, and appraisers. The
amount of the fee will be what is reasonable and customary in the
community or region where the project is |located. For exanple,
architects and engi neers customarily charge fees based on a
percentage of estinmated project costs. Lawers, accountants and
apprai sers custonarily charge for services on an hourly basis. Any
fees for professional or expert services are to be fully docunented
and justified on the FormRD 449-1 and are subject to FnHA revi ew
and approval before the application is presented to the FHA State
Loan Revi ew Board for action. The above approved fees and charges
may be funded out of |oan proceeds. (Renunbered 11-8-88, SPEC AL

PN)
(13) FnHA guarantee fee. (Renunbered 11-8-88, SPEC AL PN)

(14) Acquisition of nenbership and/or stocks, bonds or debentures
necessary to obtain a loan fromProduction Oedit Associations,
Banks for Cooperatives, Small Business |nvestnent Conpanies, and

ot her | enders, provided such acquisition is required of all their
borrowers. However, a | ender which requires menbership fees in such
organi zation will not use such proceeds to acquire, |ease or inprove
property which does not benefit its menbers. (Renunbered 11- 8- 88,
SPEC AL PN)

(15) Aquacul ture, including conservation, devel opnent and
utilization of water for aquaculture. Aquaculture neans the culture
or husbandry of aquatic aninals or plants by private industry for
comrer ci al purposes including the culture and growi ng of fish by
private industry for the purpose of granting or augnenting publicly-
owned and regul ated stock of fish. (Renunbered 11-8-88, SPEC AL PN

6
(Revi sion 2)



§1980. 411 (Con.) RD I nstruction 1980-E

(b) Public bodies. See §1980.481 and §1980. 488.

8§1980.412 Ineligible | oan purposes

Loans may not be nmade or guaranteed if the funds are used:
(a) To pay off a creditor in excess of the value of the collateral

(b) For distribution or payment to the owner, partners, stockhol ders or
beneficiaries of the applicant or nmenbers of their famlies when such
persons will retain any portion of their equity in the business.

(c) For projects in which such assistance exceeds $1 mllion and when
di rect enpl oynent increases nore than 50 enpl oyees which is cal cul ated
toor islikely to result in the transfer fromone area to anot her of
any enpl oyment or business activity provided by the operations of the
applicant. This limtation will not prohibit assistance for the
expansi on of an existing business entity through the establishnent of a
new branch, affiliate or subsidiary of such entity if the expansion wl|
not result in an increase in the unenpl oynent in the area of origina
location or in any other area where such entity conducts business
operations unless there is reason to believe such expansion is being
established with the intention of closing down the operations of the
exi sting business entity in the area of its original location or in any
other area where it conducts such operations.

(d) For projects in which such assistance exceeds $1 mllion and when
di rect enpl oynment increases nore than 50 enpl oyees which is cal cul ated
toor likely toresult in an increase in the production of goods,
materials or comodities, or the availability of services or facilities
in the area when there is not sufficient demand for such goods,
materials, comodities, services or facilities to enploy the efficient
capacity of existing conpetitive comrercial or industrial enterprises,
unl ess such financial or other assistance will not have an adverse

ef fect upon existing conpetitive enterprises in the area.

(e) For agricultural production which neans the cultivation, production
(growi ng), and harvesting, either directly or through integrated
operations, of agricultural products (crops, aninals, birds, and marine
life, either for fiber or food for human consunption), and di sposal or
mar keting thereof, the raising, housing, feeding (including commercia
custom feedl ots), breeding, hatching, control and/or managenent of farm
and donestic aninals. Exceptions to this definition are: (Revised 11-
8-88, SPECI AL PN
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(1) Aquaculture as defined under eligible purposes.

(2) Commercial nurseries primarily engaged in the production of
ornanental plants and trees and ot her nursery products such as
bul bs, florists' greens, flowers, shrubbery, flower and vegetable
seeds, sod, and the growi ng of vegetables fromseed to the
transpl ant stage.

(3) Forestry which includes establishments primarily engaged in the
operation of tinber tracts, tree farns, forest nurseries, and
related activities such as reforestation

(4) Loans for livestock and poultry processing as identified under
el i gi bl e purposes.

(5) The growi ng of nushroons or hydroponics. (Renunbered 11-8-88,
SPEC AL PN)

(f) For the transfer of ownership of a business unless the |oan will
keep the business fromcl osing, prevent the | oss of enpl oyment
opportunities in the area, or provi de expanded job opportunities.

(g) For financing community antenna tel evision services or facilities.

(h) Cnharitable and educational institutions, churches, organizations
affiliated with or sponsored by churches and fraternal organizations.

(i) For lending and investnent institutions and i nsurance conpani es.

J

( For assistance to government enpl oyees and mlitary personnel who
a
i

)
re directors, officers, or have a major ownership of 20 percent or nore
n the busi ness.

(k) For any legitinate business activity when nore than 10 percent of
the annual gross revenue is derived fromlegalized ganbling activity.

(I') For any illegal business activity.

(m For hotels, notels, tourist homes, or convention centers.
(n) For any tourist, recreation or anmusenent facility.

(o) For any line of credit.

ADM Nl STRATI VE: Par (c) and (d) . The State Director will reviewthe criteria
in 81980.412 (c¢) and (d) and nake a witten determ nation with supporting data
and reasons as to the determi nations. Such review nust be independent of the
Department of Labor certification. The State Director will nmake sure the | oan
file contains these determ nations as part of the |oan analysis prior to the

i ssuance of the Conditional Commitnent for Quarantee
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§1980.413 Transactions which will not be guaranteed . (Revised 11-8-88,
SPEC AL PN)

(a) The follow ng transactions will not be guaranteed by FrmHA
(1) The guarantee of |ease paynents.

(2) The guarantee of |oans made by other Federal agencies. This
does not preclude the guaranteeing of | oans nmade by the Bank for
Cooperati ves, Federal Land Bank, or Production Credit Association

(3) The guarantee or making of any B& |oan(s), to any one
borrower, when the total anmount of the B& | oan(s) requested plus

t he out standi ng bal ance of any existing B& |oan(s) is in excess of
$10 nmillion

(b) @uaranteeing of loans involved in tax-exenpt obligations under
81980. 23 of Subpart A of this part.

ADM NI STRATI VE

The State Director will consider the overall State allocations of funding
authority in recommendi ng | oans for processing. Loan requests which fal
within Small Business Admnistration (SBA) authority should continue to be
referred to SBA. If the State Director decides to process SBA size |loans, the
loan file nust be fully docunented as to the reasons for such actions.

8§1980.414 Fees and charges by | ender and ot hers

[ See Subpart A, 8§1980. 22]

(a) Al fees and charges nust be specifically docunented and justified
on the Form RD 449-1 or on an addendumto the application at the tine
the loan request is submtted to FnHA for processing. Al owable fees
wi Il be those reasonably and custonarily charged borrowers in simlar
circunstances in the ordinary course of business and are subject to FnHA
revi ew and approval

(b) Packaging fees include services rendered by the | ender or others in
connection with preparati on of the application and seeing the project
through to final decision. These services may or may not be perfornmed
by an investment banker. |If an investment banker
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provi des needed assistance in addition to the packaging of the |oan
addi ti onal charges may be added to the packaging fee. The maxi num

al | onabl e packaging fees are 2 percent of the total principal anmount of
the loan up to $1 nillion and on all anounts over $1 mllion, an

addi tional one-fourth percent up to a total maxi mumfee of $50, 000.
Packagi ng fees, investnment banker fees and any other fees and charges
not specifically provided for in this section are pernitted subject to
FHA revi ew and approval . Loan proceeds nay be used to pay fees as
specifically authorized under 81980.411(a)(12) and (13). Packagi ng
fees, investnent banker fees, and any other fees and charges shall not
be paid fromloan proceeds. (Revised 11-8-88, SPECI AL PN

§81980. 415 - 1980.418 [ Reserved]

8§1980.419 Eigible lenders . [See Subpart A §1980.13.]

ADM N STRATI VE :

A Par (a) of Subpart A 81980.13 requires Na tional Ofice approval for
any variations.

B. Par (b)(4) of Subpart A 81980.13, State Director submts information
to National Ofice with recomrendati ons.

C Wth prior witten approval of the FnHA National O fice, a new
eligible | ender nay be substituted for the original |ender provided the new
| ender agrees to assune all original loan requirements including liabilities,
servicing responsibilities and acquiring legal title to the unguaranteed
portion of the loan. Such approval will be granted by the National Ofice
only when a | ender discontinues |ending operations or other extreme situations
require a substitution of lender. |f approved by the National Ofice, the
State Director will submt to the Finance Ofice Form RD 1980-42, "Notice of
Substitution of Lender."

8§1980.420 Loan guarantee limts . (Added 11-8-88, SPECI AL PN)

The percentage of guarantee, up to the maxi mrumall owed by this section
is a matter of negotiation between the | ender and FrHA

(a) For loans of $2 mllion or |ess, the maxi mum percentage of
guarantee is 90 percent.
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(b) For loans over $2 mllion but not over $5 nillion, the maxi num
per cent age of guarantee is 80 percent.

(c) For loans in excess of $5 nillion, the maxi mum percent age of
guarantee is 70 percent.

(d) Lenders and borrowers wll propose the percentage of guarantee.
FHA inforns | enders and borrowers in witing on Form RD 449-14 of any
per cent age of guarantee |ess than proposed by the | ender and borrower,
and the reasons therefore. FnHA deternines the percentage of guarantee
after considering all credit factors involved, including but not limted
to:

(1) Borrower's nmanagenment . The borrower's managenent, and when
appropriate, equity capital, history of operation, marketing plan,
raw material requirenents, and availability of necessary supporting
utilities and services;

(2) Collateral . Collateral for the |oan

(3) Financial condition . Financial condition of borrower or
borrower's principals, if appropriate;

(4) Lender's exposure . The lender's exposure before and after the
I oan, and any applicable limts on the lender's |ending authority;
and

(5 Trends and conditions . CQurrent trends and econom c conditions

§81980. 421 - 1980.422 [Reserved]

81980.423 Interest rates.

(a) Quaranteed loans . Rates will be negotiated between the | ender and
the borrower. They will be either fixed or variable as long as they are
legal. Interest rates will be those rates custonarily charged borrowers
in simlar circunstances in the ordinary course of business and are
subject to FnHA revi ew and approval. Should any part of the |oan(s) be
sold by the lender, FnHA, in its analysis, will take into consideration
in approving the lender's interest rate, the rate at which guaranteed

| oans are being sold or traded in the secondary market.
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(1) Awvariable interest rate nust be a rate that is tied to a base
rate published periodically in a recogni zed national or regiona
financial publication specifically agreed to by the | ender and
borrower. The variable interest rate may be adjusted at different
intervals during the termof the [oan, but the adjustnents may not
be nore often than quarterly. The intervals between interest rate
adjustnents will be specified in the | oan agreenent. The | ender
must incorporate within the variable rate prom ssory note at | oan
closing, the provision for adjustment of payment installments
coincident with an interest rate adjustnent. This will assure that
the out standi ng principal balance is properly anortized within the
prescri bed
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(2- 25-87)

loan maturity to elimnate the possibility of a ball oon paynment at
the end of the loan. (Revised

(2) Under a Menorandum of Under st andi ng bet ween FrHA and t he Farm
Cedit Admnistration dated Septenber 25, 1974, the interest rate on
| oans made by the Bank for Cooperatives, Federal Land Bank and
Production Oedit Associations may be a variable rate based on their
adm ni strative and borrow ng costs.

(3) Any change in the interest rate between the date of issuance of
the Form RD 449-14, "Conditional Commtnent For Cuarantee,” and
before the issuance of the Loan Note (uarantee nust be approved by
the State Drector. Approval of such change will be shown on an
amendnent to Form RD 449-14.

(4) It is permssible to have one interest rate on the guaranteed
portion of the | oan and another interest rate on the unguaranteed
portion of the |oan, provided the | ender and borrower agree and:

(i) The rate on the unguaranteed portion does not exceed that
currently being charged on | oans of sinilar size and purpose
for borrowers under similar circunstances.

(ii) The rate on the guaranteed portion of the loan will not
exceed the rate on the unguaranteed portion

(5 Wen nulti-rates are used, the lender will provide FrHA with
the overall effective interest rate for the entire | oan.

(6) The borrower, |ender and holder (if any) may collectively
effect a permanent reduction in the interest rate on their B&
guaranteed loan at any tinme during the life of the | oan upon witten
agreenent by these parties. FnmHA nust be notified by the | ender, in
witing, within 10 cal endar days of the change. |If the guaranteed
portion has been repurchased by FrHA, then FnHA is a hol der and nust
affirmor reject interest rate change proposals. Wen FrHA is a

hol der, it wll concur in such interest rate change only when it is
denmonstrated to FnHA that the change is a nore viable alternative
than initiating or proceeding with |liquidation of the |oan or
continuing with the loan in its present state and that the
Covernnent's financial interests are not adversely affected.

Factors which will be considered in maki ng such determi nation will

i ncl ude whet her the proposed interest rate will
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be bel ow the Governnent's cost of borrow ng noney, whet her
continuing with the loan would realistically pronote or enhance
rural devel opment and enpl oynment in rural areas, whether the
nonetary recovery woul d be increased by proceeding i nmedi ately to
liquidation, if applicable, or allow ng the borrower to continue at
a reduced interest rate, and whether an in-depth financial analysis
by the | ender reasonably indicates that the business woul d be
successful at a lower interest rate and reasonably indicates that
the borrower could nmake the reduced payment and pay off anounts in
arrears, if any. The FnHA file will reflect the docunentation of
the interest rate change deci sion

(i) Fixed rates cannot be changed to variable rates to reduce
the interest rate to the borrower unless the variable rate has
a ceiling which is less than the original fixed rate.

(ii) Variable rates can be changed to reduce fixed rates. 1In
a final loss settlenent, when qualifying rate changes were made
with the required witten agreenents and notification, the
interest will be calculated for the periods the given rates
were in effect, except that interest claimed on a | oan which
originated at a variable rate can never exceed the amount which
woul d have been eligible for claimhad the variable rate
renained in force. The |esser cost to the Government will
always prevail. The |ender nust maintain records which
adequat el y docunent the accrued interest clained.

(iii) The lender is responsible for the | egal docunentation of
i nterest changes by an allonge attached to the prom ssory
note(s) or any other legally effective anendnent of the
rate(s); however, no new note(s) may be issued.

(7) No increases in interest rates will be permtted under the B&
| oan guarant ee except the nornal fluctuations in approved variable
interest rate | oans.

12
(Revi sion 2)



§1980. 423 (Con.) RD I nstruction 1980-E

(b) Insured | oans .

(1) Loans for other than those in paragraph (b)(2) of this section
will bear interest at a rate prescribed by FnHA, and will be
announced periodically. The interest rate for insured | oans will
the rate in effect at the tinme the loan is approved or at the time
the loan is closed, whichever rate is |ower.

(2) Loans to public bodies, nonprofit associations and Indian

Tribes used to finance community facilities will bear interest at
the rate prescribed in RD Instruction 440.1, Exhibit B (available in
any FnHA office).

ADM N STRATIVE :  Par (a)(6) and (a)(7). (Added 4-26-85, SPECIAL PN)

The Director will notify the Finance Ofice of any interest ra te
reducti on by using Form RD 1980-47, "Quaranteed Loan Borrower Adjustnents.”
The State Director will nake corrections to the Rural Comunity Facility
Tracking System (RCFTS) reflecting the interest rate change. The FnHA | oan
file, as well as the attachnents to the copy of the prom ssory note in the
file, will be docurmented by the State Director to reflect any change in the
interest rate.

12A
(Added 10-17-88, SPECI AL PN)



RD I nstructi on 1980-E

8§1980.424 Terns of |oan repaynent

(a) Principal and interest on the loan will be due and payabl e as
provided in the prom ssory note except, any interest accrued as the
result of the borrower's default on the guaranteed | oan(s) over and
above that which woul d have accrued at the normal note rate on the
guaranteed loan(s) wll not be guaranteed by FnHA. The | ender will
structure repaynents as established in the | oan agreenent between the

| ender and borrower. Odinarily, such installments will be schedul ed
for payment as agreed upon by the | ender and applicant but on terns that
reasonabl y assure repaynment of the loan. However, the first install ment
to include a repayment of principal nay be schedul ed for paynent after
the project is operable and has begun to generate incone, but such
installment will be due and payable within three years fromthe date of
the prom ssory note and at least annually thereafter. Interest will be
due at least annually fromthe date of the note. Odinarily, nonthly
payments will be expected, except for seasonal -type busi nesses.

(b) The maximumtine allowable for final maturity for an FrHA
guaranteed B& loan will be limted to thirty (30) years for |and,
bui I di ngs and permanent fixtures; the usable |life of the machi nery and
equi pnent purchased with | oan funds, but not to exceed fifteen (15)
years; and seven (7) years for the working capital portion of the | oan
The termfor a loan that is being refinanced nay be based on the
collateral the lender will take to secure the | oan

(c) The maximumtine allowable for final nmaturity of an FmHA i nsured
loan for community facilities will not exceed forty (40) years.

(d) FnmHA will not guarantee any loan in which the prom ssory note or
any ot her docurent provides for the paynent of interest upon interest.

ADM N STRATI VE :

It is permssible for lenders to structure the borrower's financia
proposal under the nulti-note option as provided for in paragraph 111 A 2. of
Form RD 449-35, "Lender's Agreenent,"” in the follow ng ways:

A To treat the entire financial package of the borrower as one | oan
(i.e., loan purposes may include one or any conbi nation of working
capital, machinery and equi pnent or real estate) provided:

1. The loan is anortized to provi de repaynment of the working
capital portion within the 7 years, the machi nery and equi pnent
portion within useful life or 15 years, whichever is |ess, and rea

estate portion within 30 years.

2. (ne note represents the unguaranteed portion of the loan. It
is permssible to issue as many as 10 notes on the guaranteed
portion of the | oan
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3. A Form RD 449-34, "Loan Note Quarantee," is attached to al
not es, includi ng the unguaranteed not e.

4. (One interest rate (either variable or fixed) is used for the
entire loan or one interest rate is used on the guaranteed portion
and a different interest rate is used on the unguaranteed portion
subject to the requirements and conditions found in 81980. 423 of
this subpart.

5. One of each of the following Fornms: Form RD 449-14, Form RD
1940- 3, "Request for (bligation of Funds - Quaranteed Loans," Form
RD 449- 35, and Form RD 1980-19, "Quaranteed Loan d osing Report," is
used. (Revised 02-28-91, SPECIAL PN)

B. To treat the financial package of the borrower as separate |oans
that are processed as a single application provided:

1. A separate |l oan is nmade for each purpose (i.e., working
capital, machinery and equi pnent or real estate). As an exanple, a
wor ki ng capital |oan could be structured as foll ows:

One note for $XXXX at X% interest due in 7 years representing
t he unguaranteed portion of the |oan, and

Up to 10 notes for $XXXX at X%interest due in 7 years
representing the guaranteed portions of the |oan

2. A Form RD 449-34 is attached to all notes, including the
unguar ant eed not e.

3. Adifferent interest rate may be used on the guaranteed and
unguar anteed portions of the | oan, subject to the requirements and
conditions found in 81980.423 of this subpart.

4. Separate Forns FrmHA 449-14, 1940-3, 449-35, and 1980-19 are
required for each loan. |If you have two | oans, one for working
capital and another for real estate, then a set of these forns will
be required for each loan. (Revised 02-28-91, SPEC AL PN)

C Form RD 449-36, "Assignnent Cuarantee Agreenent,” wll never be
used when the multi-note option is utilized.

D. Par. (b). The State Director will assure that the | oan officer
reviewing the application fully evaluates the useful life of the
collateral offered for the | oan when determning naturities for the
loan. Loan requests for the maximummaturities could result in

coll ateral obsol escence prior to full repayment of the indebtedness.

The loan file nust be docunented to support the maturity granted for the
| oan.
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8§1980.425 Availability of credit fromother sources

(a) Inability to obtain credit el sewhere is not a requirenent for
guar ant eed assi stance under this subpart.

(b) To be eligible for an insured | oan under this subpart, the borrower
must be unable to obtain the required credit fromprivate or cooperative
sources at reasonable rates and terns, taking into consideration
prevailing private and cooperative rates and terns in the community in
or near the borrower's location(s) for loans for simlar purposes and
period of time. The borrower's inability to obtain such credit

el sewhere will be determned in accordance with Subpart A of Part 1942
of this chapter.

§81980. 426 - 1980.431 [ Reserved]

§1980.432 Environnental requirements . [See Subpart A 81980.40 and G of Part
1940 of this chapter.]

ADM N STRATI VE :

When required by Subpart G of Part 1940 of this chapter, the approving
official will review FormRD 1940-20, "Request for Environnental |nfornation,"
subnmitted by the borrower and the environmental assessment prepared by the
environnental reviewer. The approving official will indicate his/her decision
as part of the assessment when required. |f the approving official determ nes
that an EISis required, he/she will notify the borrower and | ender in
witing.

§1980.433 Flood or nudslide hazard area precautions . (See Subpart A Part
1980. 42.)

ADM N STRATI VE :

The State Director is responsible for determning if a project is |ocated
in a special flood or nudslide hazard area. Refer to Subpart B of Part 1806
of this chapter [RD Instruction 426.2.].

§1980.434 Equal opportunity and nondi scrimnation requirenents . [See Subpart
A 81980. 41. ]
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ADM N STRATI VE :

The State Director will assure that equal opportunity and
nondi scrimnation requirements are met. If there is indication of
nonconpl i ance with these requirenents, such facts will be reported by the
Conpl i ance Reviewing Oficer or FnHA official in witing to the Adm nistrator
ATTN.  Equal Qpportunity O ficer

§81980. 435 - 1980. 440 [ Reserved]

§1980.441 Borrower equity requiremnents

(a) A mninmumof 10 percent tangi bl e bal ance sheet equity will be
required for insured [oans at |loan closing or at the tinme the Loan Note
Quarantee is issued for guaranteed | oans. However, bal ance sheet equity
in the anount of at |east 20-25 percent will be required under the
fol | owi ng circunstances:

(1) For new businesses since they do not have a history of proven
operations and such busi nesses general |y experi ence unforeseen
startup expenses which nmay deplete the avail abl e cash resources.

(2) For businesses where the borrower does not or cannot offer a
l[imted or full personal or corporate guarantee as required in
§1980. 443 and t hereby weakens the financial soundness of the | oan

(3) For energy rel ated busi nesses since these types of projects nmay
be technically feasible, but in many instances are nore susceptible
to higher risk. A higher equity position will assure managenent's
commtnent to the project.

(b) FnHA may also require nmore than 10 percent equity investnent in
projects other than those in paragraphs (a)(l), (2) and (3) of this
section if the reviewing official nakes a witten determ nation that
speci al circunstances necessitate this course of action. Specia
circunstances are limted to credit factors which negatively affect the
fi nanci al soundness of the loan, the chances of the project's success or
the repaynment ability of the borrower. Such determnation will be in
witing by the reviewing official and explain fully what the special

ci rcunstances are and how FnHA deci ded upon the percentage of equity
investment to be required in the individual case.
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(c) FmHA will require the borrower to contribute all of the equity
requirenent in the formof either cash or tangi bl e earning assets
injected into the business and reflected on the bal ance sheet.
Appr ai sal surplus and/or subordi nated debt cannot be used in the
calculation of the equity requirenents.

8§1980.442 Feasibility studies

A feasibility study by a recogni zed i ndependent consultant wll be
required for all |oans, except as provided in this paragraph. The cost of the
study will be borne by the borrower and may be paid fromfunds included in the
loan. The | oan approval official may make an exception to the requirment of a
feasibility study for |l oans to existing businesses when the financial history
of the business, the current financial condition of the business, and
guarantees or other collateral offered for the |oan are sufficient to protect
the interest of the lender and FmHA. FmHA will thoroughly docunent the
justification for the exception to the feasibility study for such businesses.
An acceptable feasibility study should include but not be limted to:

(Revi sed 08-25-93, PN 211.)
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(a) Economc feasibility . Information related to the project site
avail ability of trained or trainable |abor; utilities, rail, air and
road service to the site; and the overall econom c inpact of the

proj ect.

(b) Market feasibility . Information on the sal es organi zation and

managenent, nature and extent of market and market area, marketing plans
for sale of projected output, extent of conpetition and commtments from
custoners or brokers.

(c) Technical feasibility . Technical feasibility reports shall be
prepared by individual s who have previous experience in the design and
anal ysis of simlar facilities and/ or processes as are proposed in the
application. The technical feasibility reports shall address the
suitability of the selected site for the intended use, including an

envi ronnental inpact analysis. The report shall be based upon
verifiable data and contain sufficient information and anal ysis so that
a determnati on nay be nmade on the technical feasibility of achieving
the level s of income and/or production that are projected in the
financial statenents. The report shall also identify any constraints or
[imtations in these financial projections and any other facility or
design related factors which mght affect the success of the enterprise.
The report shall also identify and estimate project operating and

devel opnent costs and specify the |l evel of accuracy of these estimates
and the assunptions on whi ch these estinates have been based. For the
purpose of the technical feasibility reports, the project engi neer or
architect may be consi dered an i ndependent party provided the principals
of the firmor any individual of the firmwho participates in the
technical feasibility report does not have a financial interest in the
project, and provided further that no other individual or firmwth the
expertise necessary to nmake such a determnation is reasonably availabl e
to performthe function

(d) Financial feasibility . An opinion on the reliability of the
financial projections and the ability of the business to achieve the
financial projections and the ability of the business to achieve the
projected i ncome and cash flow An assessnent of the cost accounting
system the availability of short-termcredit for seasonal business and
t he adequacy of raw materials and suppli es.

(e) Managenent feasibility . Evidence that continuity and adequacy of
managenent has been eval uated and docunented as bei ng satisfactory.
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ADM N STRATI VE :

FHA | oan approval officials will be selective in approving borrowers for
new busi ness ventures involved in unproven products, services, or narkets.
Shoul d such busi nesses be considered, additional equity will usually be
requi red. (Added 08-25-93, PN 211.)

§1980.443 (Collateral, personal and corporate guarantees and ot her
requi renents .

(a) Collateral .

(1) The lender is responsible for seeing that proper and adequate
collateral is obtained and maintained in existence and of record to
protect the interest of the |ender, the holder, and FnHA

(2) Collateral must be of such a nature that repaynent of the |oan
i s reasonably assured when considered with the integrity and ability
of project managenent, soundness of the project, and applicant's
prospective earnings. Collateral may include, but is not limted to
the follow ng: land, buildings, machinery, equipnent, furniture,
fixtures, inventory, accounts receivable, cash or special cash
col l ateral accounts, marketable securities and cash surrender val ue
of life insurance. Collateral may al so include assignments of

| eases or |easehold interest, revenues, patents, and copyrights.

(3) Al collateral nust secure the entire loan. The lender will

not take separate collateral to secure only the portion of the |oan
or loss not covered by the guarantee. The lender will not require
conpensating bal ances or certificates of deposit as a means of
elimnating the | ender's exposure on the unguaranteed portion of the
| oan. However, conpensating bal ances as used in the ordi nary course
of busi ness may be used.

(4) Release of collateral of a going concern is based on a conplete
anal ysis of the proposal

(i) Release of collateral prior to payment-in-full of the FrHA
guar ant eed debt nust be requested by the | ender and concurred
with by the State Drector as prescribed in §1980. 469

ADM NI STRATI VE D. 2 of this subpart subject to the foll ow ng
condi ti ons:
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(A) Collateral taken initially or subsequently may not be
rel eased prior to the payoff, in full, of the | oan bal ance
wi t hout adequat e consideration for the val ue of that
collateral. Adequate consideration rmay include, but is not
linmted to:

(1) Application of the net proceeds fromthe sale of the
collateral to.the note in inverse order of naturity. Al
or part of the total proceeds, if approved by the

Adm ni strator, nay be applied to the paynment of current
or delinquent principal and interest on the note; or

18A
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(b)

(2) Use of the net proceeds fromthe sale of collateral
to purchase collateral of equal or greater value for
which the lender will obtain a first lien position; or

(3) Application of net proceeds fromthe sal e of
collateral to the borrower's business operations in such
a manner that enhancenent of the borrower's debt service
ability can be clearly denonstrated; for exanple, the
payoff or reanortization of the loan as the result of a

| arge extra paynent which reduces subsequent installments
on the | oan; or

(4) Assurance to FnHA that the rel ease of collateral
will contribute to the project's success thereby
furthering the goals of the B& programto show why the
rel ease of collateral will contribute to the success of
t he borrower and repaynent of the | oan; and

(B) FnHA nust not be adversely affected by the rel ease of
collateral; and

(O© If the release of collateral does not involve a reduction
of the FnHA guaranteed debt equal to the net proceeds of the
di sposition of the collateral, then it nmust be determ ned that
the remaining collateral is sufficient to provide for the
recovery of the FnHA guaranteed | oan(s).

(ii) Sale of collateral of a going concern to the borrower,
borrower's stockhol der(s) or officer(s), the I ender or lender's
st ockhol der(s) or officer(s) must be based on an arm s-length
transaction wth the concurrence of FnHA

Personal and corporate guarant ees

Uncondi tional personal/corporate guarantees (i.e., absolute

guarantees of full and punctual payrment and perfornance by the
borrower) fromowners or major stockhol ders as determ ned by FnHA
and all partners of partnerships (except for limted partnerships)
unl ess restricted by law wll be required unl ess exenpted as
provided for in paragraph (b)(2) of this section. Quarantees of
parent, subsidiaries, or affiliated conpanies and/or secured
guarantees may al so be required. FnHA is not a co-guarantor with
the personal or corporate guarantors. The personal and corporate
guarantees are part of the collateral for the | oan

An exception to the requirement for personal or corporate

guarantees may be nade by FnHA when requested by the I ender and if:
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(i) The borrower has a satisfactory and current (not over 90
days old) credit report, proven managenent, evidence of the
mar ket necessary to support projections, profitable historica
performance of no |l ess than 3 years, abundant collateral to
protect the | ender and FrHA, sufficient cash flowto service
its debts and nmeets key industry standards such as those of
Robert Mrris Associates, Dunn and Bradstreet or the like; or

(ii) The borrower's stock is wi dely enough held so that no one
i ndi vi dual can exercise control. Exanples of control would
include but are not limted to: holding sufficient proxies and
mai ntai ning sufficient famly or special interest voting

bl ocks; or

(iii) A borrower which has a parent, subsidiary, or affiliate
which is legally restricted fromguaranteeing, or if the
guarantee woul d conflict with existing contractual obligations.
Exanpl es of existing contractual obligations include but are
not limted to restrictions in | oan agreenents or in credit

i nes which may precl ude guarant eei ng.

(3) No guarantees are required fromany partners in alimted
part ner shi p.

(4) As a general rule, stockholders of publicly traded corporations
will not be required to guarantee. However, such guarantees can be
requi red fromsome of the stockhol ders where such guarantees are
determ ned necessary to adequately protect the interest of the

Gover nnent .

(5 If the guarantee would conflict with existing contractua
restrictions, the Adnministrator will have the authority to grant
exceptions to the above restrictions upon a finding by the

Adm ni strator that such a guarantee is not necessary to adequately
protect the Governnent's interest. Relief would only be granted as
to contractual restrictions existing at the tine the lender filed an
application with FnHA

(6) Unsecured Personal guarantees, while collateral, will not be
consi dered for purposes of adequacy of security. Persona
guarantees will be secured by collateral when business collatera
offered is deternmined by FnHA to be insufficient or when the
borrower's credit does not nmeet the programis normal requirenents or
anytine the | ender deens such security shoul d be taken
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(c)

(7) Q@arantors of borrowers wll:

(i) In the case of personal guarantees, provide current
financial statenents (not over 60 days old at tinme of filing),
signed by the guarantors, which nmake a clear disclosure of
community or honestead property.

(ii) In the case of corporate guarantees, provide current
financial statenents (not over 90 days old at the time of
filing), certified by an officer of the corporation

(iii) Wien applicable, provide witten evidence to FnHA of
their inability to provide a guarantee because of existing
contractual arrangenents or |legal restrictions.

QG her requirenents .

(1) The lender will ascertain that no claimor liens of |aborers,
material nen, contractors, subcontractors, suppliers of machinery
and equi prent or other parties are against the collateral of the
borrower, and that no suits are pendi ng or threatened that woul d
adversely affect the collateral of the borrower when the security
instrunents are filed.

(2) Hazard insurance with a standard nortgage cl ause nam ng the

| ender as beneficiary will be required on every |loan in an anmount
that is at least the | esser of the depreciated repl acenent val ue of
the property being insured or the anount of the |oan. Hazard

i nsurance includes fire, windstorm |ightening, hail, business
interruption, explosion, riot, civil comotion, aircraft, vehicle,
marine, snoke, builder's risk, public liability, property danage,
flood or nudslide or other hazard insurance that may be required to
protect the collateral

(3) Odinarily, life insurance, which may be decreasing term
insurance, is required for the principals and key enpl oyees of the
borrower and will be assigned or pledged to the |lender. A schedule
of life insurance available for the benefit of the loan will be

i ncluded as part of the application.

(4) Worker's conpensation insurance is required in accordance with
State | aw
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ADM N STRATI VE :

A Par (a)(2). FnmHA's credit analysis of collateral will consist of
he folTow ng:

1. Little or no value will be assigned to unsecured personal or
cor porat e guar ant ees.

2. A maxi mum of 80 percent of current narket value will be given to
real estate. Special purpose real estate shoul d be assigned |ess
val ue.

3. FnHA at its option may permt a maxi numof 60 percent of book
val ue to be assigned to acceptabl e accounts recei vabl e; however, al
accounts over 90 days past due, contra accounts, affiliated accounts
and ot her accounts deemed, by the FnHA official, not to be
collateral will be omtted. Calculations to determne the
percentage to be applied in the analysis are to be based on the
real i zabl e val ue of the accounts receivable taken froma current
agi ng of accounts receivable fromthe borrower's nost recent
financial statenent.

4. A maxi mum of 60 percent of book value will be assigned to
i nventory.

5. Collateral value assigned to machi nery and equi pnent, furniture
and fixtures will be based upon its marketability, nobility, usefu
life and alternative uses, if any.

B. Par (b). The State Director will assure that the collateral val ues
and personal and corporate guarantees are fully reviewed, anal yzed and
the loan file is docunented as to the facts and reasons for decisions

r eached.

8§1980. 444 Appraisal of property serving as collateral

(a) Appraisal reports prepared by i ndependent qualified fee appraisers
will be required on all property that will serve as collateral. 1In the
case of loans of $2 nillion or less, the State Drector may nodify this
requi renent by pernitting the appraisal to be made by a qualified

apprai ser on the lender's staff with experience appraising the type of
collateral involved. The appraisers will give their opinion regarding
the current market value of the collateral and the purpose for which the
appraisal will be used. The lender will be responsible for assuring
that appropriate appraisals are nmade. (Revised 10-17-88, SPECI AL PN
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(b) The lender will be responsible for determning that appraisers have
the necessary qualifications and experience to nake the apprai sals.
lender will consult with the Agency for its recomrendati ons before
havi ng the apprai sal nade.

(c) The lender will determne that the fees or charges of appraisers
are reasonabl e.

(d) Independent appraisals will be nmade in accordance with the accepted
format of the industry and those prepared by the | ender in accordance
with its policy and procedures. Al appraisals wll becone part of the
application. (See 81980.451(i)(6).)

(e) |If a subsequent loan request is made within 3 years fromthe date
of the nost recent borrower's appraisal report, and there is no
significant change in the collateral, then the state director in his/her
discretion, and if the | ender agrees, nay use the existing appraisal
report in lieu of having a new appraisal prepared.

81980.445 Periodic financial statements and audits . (Added 04-24-96
PN 260.)

Al borrowers will be required to submt periodic financial statenents to
the lender. Lenders nust forward copies of the financial statenments and the
I ender's analysis of the statenents to the Agency.

(a) Audited financial statenments . Except as provided in paragraphs (d)
and (e) of this section, all borrowers with a total principal and
interest |oan bal ance for |oans under this subpart, at the end of the
borrower's fiscal year, of nmore than $1 mllion must subnit annua

audited financial statements. The audit nust be performed in accordance
with generally accepted accounting principles (GAAP). In addition, the
audits are also to be perforned in accordance with appropriate Ofice of
Managenent and Budget (OMB) circul ars and any Agency requirenents
specified in this subpart.

(b) Waudited financial statements . For borrowers with a | oan bal ance
(principal plus interest at year-end) of $1 nmillion or |less, the Agency
will require annual financial statenments which may be statements
conpil ed or reviewed by an accountant qualified in accordance with the
publication "Standards for Audit of Covernnental O ganizations,

Prograns, Activities and Functions,” instead of audited financia

st at enent s.
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(c) Internal financial statements . The Agency may require subm ssion
of financial statenents prepared by the borrower at whatever frequency
is determ ned necessary to adequately nonitor the loan. Qarterly
financial statenents will be required on new busi ness enterprises or Or
t hose needi ng cl ose nonitoring.

(d) Mnimumrequirenments . This section sets out ninimumrequirenents
for audited and unaudited financial statenents to be submtted to the
Agency. |If specific circunstances warrant, the Agency nay require
audited financial statements or independent unaudited financial
statenents in excess of the mninumrequirenments. For exanple, |oans
that depend heavily on inventory and accounts receivable for collatera
will normally be audited, regardl ess of the size of the loan. Nothing
herein shall be considered an inpedi ment to the | ender requiring
financial statenents nore frequently than required by the Agency or
requiring audited financial statements when the Agency woul d accept
unaudi ted financial statenents.

(e) Public bodies and nonprofit corporations . Notwithstandi ng other
provi sions of this section, any public body or nonprofit corporation
that receives a guarantee of a loan that neets the threshol ds
establ i shed by OMB G rcul ar A-128 or A-133 for coverage under such
circular, must provide an audit in accordance with the applicable OB
CGrcular A-128 or A 133 for the fiscal year of the borrower in which the
Loan Note Quarantee is issued. |If the loan is for devel opment or
purchases made in a previous fiscal year through interimfinancing, an
audit, in accordance with the applicable circular, will also be provided
for the fiscal year in which the devel opment or purchases occurred. Any
audit provided by a public body or nonprofit corporation in conpliance
with OMB Grcular A-128 or A-133 will be considered adequate to neet the
requi renents of this section for that year
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§81980. 446 - 1980.450 [ Reserved]

8§1980.451 Filing and processing applications

(a) Borrowers' and lenders' contact . Borrowers and | enders desiring
assi stance as provided in this subpart nmay file preapplications or
applications with the county supervisor or district director servicing
the area in which the project is to be located. In either case, the
requi renents of 81980.46 of subpart A nust be met. The county
supervisor or district director receiving the request for assistance
will promptly notify the state director of the nature and facts of the
request. The state director will pronptly arrange an early neeting with
the borrower and | ender representatives to di scuss assenbly, preparation
and processing of preapplications and applications. The state director
may call upon the county supervisor and district director to assist the
state director in any way necessary.

(b) Applications fromcooperatives . Borrowers eligible for |oans from
the Bank for Cooperatives will be encouraged to obtain guaranteed | oans
fromthat source since the Bank for Cooperatives is experienced in

maki ng and servi cing such | oans and can provide substantial counsel to
the applicant. Applications nmust be submtted to the Bank for
Cooperatives as a test of credit el sewhere when an insured | oan is being
considered (See RD Instruction 2000-Q avail able in any Agency office for
Menmor andum of Under st andi ng between the fornmer FrHA and Farm Oredi t

Adm ni stration.)

(c) Borrowers eligible for Small Business Adnmi nistrati on (SBA)
assistance. Al borrowers for |oan guarantees eligible for SBA
assistance will be advised by the Agency at the tine of receipt of the
preapplication of the availability of such assistance and will be
encouraged to apply to that agency. (See RD Instruction 2000-P

avail abl e in any Agency office for Menmorandum of Under st andi ng bet ween
SBA and the forner FnHA.)

(d) Loan priorities. Applications and preapplications received by

the Agency will be considered in the order received; however, for the
pur pose of assigning priorities as described in paragraph (d)(3) of this
section. The Agency will conpare an application to other pending
applications. (Revised 10-17-88, SPECI AL PN)
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(1) The Agency will cooperate fully with appropriate state agencies
in guaranteeing and insuring loans in a manner which will assure
maxi mum support of the state's strategies for devel opnent of its
rural areas.

(2) Wien applications on hand ot herwi se have equal priority, the
applications froma veteran will have preference. A veteranis a
person who has been di scharged or rel eased fromthe active forces of
the United States Arny, Navy, Air Force, Marine Corps, or Coast
Quard under conditions other than di shonorabl e and who served on
active duty in such forces:

(i) During the period April 6, 1917, through March 31, 1921;

(ii) During the period of Decenber 7, 1941, through
Decenber 31, 1946

(iii) During the period of June 27, 1950, through January 31
1955; or

(iv) For a period of nore than 180 days, any part of which
occurred after January 31, 1955; but on or before May 17, 1975.
Di scharges under conditions other than di shonorabl e include

"cl emency di scharges. "

(3) Priorities will be assigned to eligible applications on the
basis of a point systemthat takes into account project |ocation
the creation and saving of jobs, the cost at which those jobs woul d
be created or saved, seasonal and part-tine job inpact, and

| everagi ng of Agency assistance. The application and supporting
information submtted with it will be used to determine an eligible
proposed project's priority for available funds or guarantee
authority. The priorities described in this paragraph will be used
by the Agency to score projects. A copy of the calculation of the
score should be placed in the file for future reference. The format
found in Appendix J of this subpart (available in any Agency office)
shoul d be followed in scoring each application and a copy signed by
the state director should be placed in the case file.

(Revi sed 08-30-89, PN 116.)

(i) Location priorities. The priority score for |ocation wll
be the score for the highest-ranked category in which the
project fits. |If the location does not fit one of these

categories, it receives no points for |location. The
categories, and their point scores, are:
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(A) Located in a city or area under 25,000 popul ation (10
poi nts).

(B) Located in a city or area under 25,000 population that is
an area of high unenpl oynent as of the date of application (20
poi nts).

(O Located in an area of high unenpl oyment as of the date of
application, provided the borrower certifies in witing to the
State Director in sinple narrative or letter formthat the
project will enploy on a permanent, full time basis (providing
at its own cost such training or retraining as may be needed)
persons (nunbering no fewer than 25 percent of the project's
enpl oynent) who are nenbers of displaced farmfamlies which
recently derived fromfarmng or ranching the najority of their
conbi ned i ncones, but are no longer actively engaged in farning
or ranching as operators or enpl oyees (35 points).

(ii) Jobs priorities. The priority score for jobs created
and/ or saved is the score for the highest-ranked category in
which the project fits. |If the project does not fit one of
these categories, it receives no points for jobs. The
categories, and their point scores, are:

(A Project will contribute to the overall economc stability
of the project area and generate permanent jobs beyond the
entrepreneur and the entrepreneur's household (10 points).

(B) Project will contribute to the overall economc stability
of the project area and will enploy on a permanent, full tine
basi s a nunber of persons that is significant in the context of
the area's econony (20 points).

(O Project will contribute to the overall economc stability
of the project area, will enploy on a permanent, full tine
basi s a nunber of persons that is significant in the context of
the area's econony, and will retain in that area a significant
nunber of jobs that woul d ot herwi se be |lost (35 points).
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(iii) Job cost priorities . The priority score for the
project's cost per job is the score for the hi ghest-ranked
category in which the project fits. First, divide the anmount
of the FnHA guaranteed | oan by the nunber of jobs created or
saved. This will result in the cost per job. GCount only ful
tinme jobs. Part time jobs may be reduced to a fraction of a
full time job and counted. For exanple, a 20 hour per week
job, or ajob that is full tinme for six nonths per year is one
half of a job. Second, determne the State's nonmetropolitan
househol d i ncome as described in 81980.451(d)(3)(vi). Third,
divide the cost per job by the State's i ndexed nonnetropolitan
househol d i ncome. For exanple, if the cost per job is $10, 000
and the State's nonnetropolitan househol d i ncome is $20, 000,
the result will be 0.5. The categories, and their point
scores, are:

(A) Loans on which the result is greater than 1.5 but |ess
than 2.0 (5 points).

(B) Loans on which the result is from1.0to 1.5 (15 points).

(© Loans on which the result is less than 1.0 (25 points).

If the result exceeds 2.0, a high cost per job in that State,
no points are received for job cost.

(iv) Additional points . There shall be added to the score the
points indicated for any and all of the following criteria met
by the project.

(A FnHA guaranteed loan is | ess than 50 percent of project
cost (5 points).

(B) Percentage of guarantee is 10 or nore percentage points
| ess than the naxi mnumall owabl e for a loan of its size (5
poi nts).

(O Project will, in addition to any permanent full tine jobs,
create a significant nunber of part time or seasonal jobs that
wi Il provide additional income to underenployed residents of
the project area without their having to give up any present
part tinme or seasonal jobs (10 points).
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(v) Admnistrative points . The State Director may assign up
to 20 points to an application in addition to those points
scored under 81980.451(d)(3)(i) through (iv). These

admni strative points are intended to be assigned by a State
Director only in cases of unforeseen exigencies, emnergencies,
benefits to other FnHA-assisted projects (including the
limting of financial risks affecting FmHA | oans and | oan
guarantees) or the loss of financing if FnHA funds are not
committed in a tinely fashion. They may al so be assigned in
cases in which the project's goods or services are essential to
ot her Federally assisted projects and activities in the area or
to the successful inplenentation of an econom c devel opnent
strategy for the area that is sponsored and/ or operated by an
agency of the Federal or State governnent. An explanation of
the assigning of these points by the State Director will be
appended to the calculation of the project score naintained in
the case file. |If an application is considered in the Nationa
Ofice, the Admnistrator may al so assign up to 20 points. An
assi gnnent of points by the Admnistrator will be by menorandum
stating the Admnistrator's reasons, and that nenorandum will
be appended to the calcul ation of the project score naintained
inthe case file. In assigning priorities to applications and
in selecting projects for funding, FHA will consider State
devel opnent strategies. Funds (guarantee authority) allocated
for use as prescribed in this regulation are to be considered
for use by Indian tribes within the State regardl ess of whet her
Stat e devel oprent pl ans include Indian reservations within the
State's boundaries. It is essential that Indians residing on
such reservati ons have equal opportunity to participate in any
benefits of these prograns.

(vi) Indexation. Wien current, annual data are not avail abl e
to determne a State's nonnetropolitan househol d i ncome for

pur poses of the cal cul ati ons described in §1980.451(d)(3)(iii),
i ndexati on of census data is necessary. The State D rector

will use the figure for the nost recent decennial census of the
United States, increased by a factor representing the increase
since the year of that census in the Consuner Price |ndex
("CPI-U). That factor shall be furnished annually by the
National Ofice, FnHA
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(e) Filing preapplications and applications . Borrowers or |enders nay
file preapplications described in paragraph (f) of this section if they
desire an expression of FmHA interest prior to assenbling the conplete
application and request for Loan Note Quarantee or they may present the
conpl ete application, in one package, including the material required in
paragraphs (f), (i), (j) and (k) of this section
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(f)

Preapplications . Applicants may file preapplications with the

County,

(2- 25-87)

(1)

District, or State Ofice, including:

A letter prepared by the borrower and the | ender which shal

i ncl ude:

(2)

(i) Borrower's nane, address, contact person and tel ephone
nunber .

(ii) Anmount of |oan request.

(iii) Nane of proposed |ender, address, contact person, and
t el ephone nunber .

(iv) Brief description of the projects, products and services
provi ded.

(v) Type and nunber of enpl oynent opportunities and
unenpl oynent rate where the project will be |ocated.

(vi) Amount of borrower's equity and guarantees offered.
(vii) Anticipated loan maturity and interest rates.
(viii) Availability of raw materials and supplies.

(ix) If a corporation, nanes and addresses of borrower's
parent, affiliates and/or subsidiary firnms and bri ef
description of relationship, products and ownershi p anong
borrower, parent, affiliates and subsidiary firns.

Form RD 449-22, "Certification of Non-Rel ocati on and Mar ket

Capacity Informati on Report."

(3)

Form RD 449-4, "Statenent of Personal Hstory," for a

proprietor (owner), each partner, officer, director, key enpl oyee,
and stockhol ders hol ding 20 percent or nore interest in the borrower
except for those corporations listed on a maj or stock exchange and
for those so listed if required by FnHA. Forns FnHA 449-4 are not
required to be subnitted for elected officials and appoi nt ed
officials in connection with [ oan applications from public bodies.
Failure to report full, conplete, and accurate information on the
Statenent of Personal Hstory may result in FrHA' s not mnaki ng or

25
(Revision 1)

PN 41



RD I nstructi on 1980-E
§1980. 451(f) (Con.)

guaranteeing the | oan. Wenever possible, a local, regional, or
national credit report, furnished by the lender, will be used to
verify data on Form RD 449-4. (Revised 10-17-88, SPEC AL PN)

(4) Arecord of any pending or final regulatory or legal (civil or
crimnal) action against the borrower, parent, affiliate, proposed
guarantors, subsidiaries, principal stockhol ders, officers and
directors.

(5) For existing businesses, a current bal ance sheet, and | atest
profit and |l oss statenent (not nore than 60 days ol d) and financia
statenents including parent, affiliate and subsidiary firns, for at
least the last 3 years or nore if necessary for a thorough
eval uat i on.

(6) A detailed projection of gross revenue, net earnings and cash
flow statenments for 3 years including assunpti ons upon whi ch such
forecasts are based.

(7) Sales projections indicating the percent of the national and
| ocal market the business expects to obtain.

(8) Intergovernmental consultation should be carried out in
accordance with 7 CFR Part 3015, Subpart V, "Intergovernment al
Revi ew of Department of Agriculture Prograns and Activities." See
RD Instruction 1940-J, available in any FnHA O fi ce.

(g) Prelimnary determnation by FnHA . |If preapplication information
indicates the project will not neet FnMHA's mninumcredit standards for
a sound loan, is ineligible, does not have sufficient priority or that
funds or guarantee authority are not available for the project, FrHA
will so informthe lender. The lender will be notified in witing with
all reasons for the decision indicated. If it appears that the project
is eligible, has sufficient priority, is economcally feasible and | oan
guarantee authority is available, FMHA will informthe | ender and

borrower in witing and request that they conplete the application

(h) Department of Labor certifications . FrHA will submt Form RD 449-
22 to the Departnent of Labor for the necessary certification that the
proposal will not be in conflict with 81980.412(c) and (d).
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(i) GContent of application .

(1) FormRD 449-1.
(2) FormRD 449-2.

(3) Form RD 1940-20, when required by Subpart G of Part 1940 of
this chapter.

(4) Architectural or engineering plans, if applicable.

(5) Cost estimates and forecasts of contingency funds to cover cost
i ncreases or project changes.

(6) Appraisal reports.
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(7) For existing businesses a pro forma bal ance sheet at startup
and for at least 3 additional projected years, indicating the
necessary startup capital, operating capital and short termcredit
based on financial statements for the last 3 years or nore (if
avai |l abl e); and projected cash flow and earni ngs statements for at
| east 3 years supported by a |list of assunptions showi ng the basis
for the projections. The business should submt a current bal ance
sheet with a debt schedul e of any debts to be refinanced and an

i ncomre statement to the Agency, through the | ender, every 90 days
fromthe time the application is filed with the lender to the time
of issuance of the Loan Note Quarantee. |If debt refinancing is
requested, a debt schedule is prepared (correlated to the | atest
bal ance sheets) reflecting the debts to be refinanced including the
name of the creditor, the original |oan anount and | oan bal ance,
date of loan, interest rate, maturity date, nmonthly or annua
payments, payment status and col lateral that secured such | oans.

(8) For new businesses, a pro forma bal ance sheet at startup and
for the next 3 years, project cash flow (nmonthly first year
quarterly for 2 additional years) and projected earnings statenents
for 3 years supported by a list of assunptions showi ng the basis for
the projections.

(9) Any credit reports obtained by the | ender or the Agency on the
borrower, its principals and parent, affiliate and subsidiary firns.

(10) Form RD 400-1, "Equal Qpportunity Agreement,” if construction
costing nore than $10,000 is invol ved.

(11) Copies of building permts, if applicable, and any necessary
certifications and recomrendati ons of appropriate regulatory or

ot her agencies having jurisdiction over the project including any
pol luti on control agency.

(12) Personal and corporate financial statements of those
guarantors named in §1980. 443.
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(13) Loan agreenents between the borrower and |l ender will be
required. The final executed | oan agreenent must include Agency
requirenents as set forth in the Form RD 449-14 including the

requi renents for periodic financial statenents in accordance with
81980. 445 of this subpart. The |oan agreenent nust include, but is
not limted to, the followi ng: (Revised 04-24-96, PN 260.)

(i) Prohibition against assuning liabilities or obligations of
ot hers

(ii) Restrictions on dividend paynents.

(iii) Limtation on purchase or sale of equiprment and fixed
assets.

(iv) Limtations on conpensation of officers and owners.
(v) M ninmumworking capital requirements.
(vi) Maxinmumdebt to net worth ratio.

(vii) Restrictions concerning consolidations, nmergers or other
Ci r cunst ances.

(viii) Limtations on selling the business w thout concurrence
of the | ender and the Agency.

(ix) Repaynent and anortization of the | oan

(x) List of collateral for the loan including a |ist of
persons and/or corporations guaranteeing the loan with a
schedul e for providing the I ender and the Agency with persona
and/ or corporate financial statements. (See 81980. 443)

(14) A conplete feasibility study when required. (See §1980.442)
(15) Any additional information required by the Agency.

(16) For conpanies |listed on najor stock exchanges and/ or subject
to the Securities and Exchange Commi ssion regul ati ons, a copy of

Form 10-K, "Annual Report Pursuant to Section 13 or 15 D of the Act
of 1934."
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(17) Docunented evidence that the project is located within or
wi t hout special flood or mudslide hazard areas.

(18) Notices of conpliance with the Privacy Act of 1974.

(i) If the borrower is acting in a personal capacity and not
as an entrepreneur for such entities as proprietorships,
partnershi ps, or corporations, and FnrHA solicits persona

i nformati on about hinfher, the individual will be provided Form
RD 410-9, "Staterment Required by the Privacy Act."

(ii) If FnHA desires to obtain informati on concerning an
i ndi vi dual fromany source, FmHA will provide such source with
Form RD 410-10, "Privacy Act Statement to References.”

(19) On any request for refinancing of existing |oan(s) as

aut hori zed under 81980.411 (a)(11l), the lender is required, as a
mninmum to obtain the previously held collateral as security for
the guaranteed | oan(s) Additional collateral will be required by
FHA when refinanci ng of unsecured | oans is unavoidable in order to
acconpl i sh the necessary strengthening of the firms current
position. (Revised 11-8-88, SPEC AL PN

(j) Use of forns. FnHA nunbered forns will be used where shown in both
preapplications and applications. Qherw se, |enders should use their
forns, real estate nortgages, security instrunents and ot her agreenents,
provi ded such fornms do not contain any provisions that are in conflict

or are inconsistent with provisions of this subpart.

(k) Certificate of need . |If the loan request is for health care
facilities (e.g., hospitals or nursing homes), a "Certificate of Need"
wi Il be obtained by the borrower fromthe appropriate regulatory or

ot her agency having jurisdiction over the project and submtted to FrHA
by the lender. |If a significant part of the project's income will be
fromthird party payors, (e.g., nedicare or nedicaid), the project wl
be designed and operated in a nmanner necessary to neet the requiremnents
of the third-party payors.

ADM NI STRATI VE

A The State Director :

1. Determnes if nmaterial and information submtted is conpleted and
signed by the appropriate party in the appropriate capacity.
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2. My request the comrents and recommendati ons of the County
Supervisor and District Drector. Such comrents will include but are
not limted to the followi ng: commnity attitude toward project; a
summary of comments regarding the proposal by the | ender, county |eaders
and other interested parties; whether the project is likely to result in
the need for additional community facilities such as schools, water
sewer and health care services, and if so, the community's plan for
providing such facilities; availability of any required additional |abor
force and training plans for such force, if needed; an econom c forecast
of the effect on the community should the project fail, if financed.

3. WII furnish all individuals acting in a personal capacity at the
tinme of filing a preapplication or application and two copi es of Form RD
410-9. The individual will sign both copies, retaining one and
providing FHA with the ot her copy whi ch becomes a part of the |oan
file.

4. WII provide any source fromwhom FHA obtai ns i nformation
concerning an individual with two copies of FormRD 410-10. The source
will sign both copies, retain one and provide FHA with the ot her copy
whi ch becones a part of the loan file.

5. WII input the necessary data via termnal screens into the Rura
Community Facility Tracking System (RCFTS). The RCFTS data structure
consists of 3 sets: Applicant/Borrower (BOR), Facility (FAQ, and
Loan/ G ant Request (LG&R) sets. There are nultiple screens for the BOR
and LCR sets. The State Director may, if he/she so desires, prepare
Form RD 2033- 34, "Management System Card - Business and Industry,” in
accordance with RD Instruction 2033 F (Revi sed 6-27-90, PN 138)

6. WII forward inmmediately to the National Ofice on all projects.

(a) FormRD 449-22 (7 copies) for loans over $1 mllion and when
di rect enpl oyment increases nore than 50 enpl oyees.

(b) For insured | oans where the borrower |eases facilities to
anot her, submt Form RD 449-22 for such borrower. The |essor(s)
will also be required to provide Form RD 449-22. Subsequent | oan
requests require resubm ssion of Form RD 449-22.

30
(Revi sion 3)



§1980. 451 ADM N STRATI VE (A) (6) (Con.) RD Instruction 1980-E

(c) Alocal, national, or regional credit report and Form RD 449-4
for all loans over $1 nillion or for |oans, regardl ess of size, when
the State Director believes a character evaluation check is

advi sable. (Revised 11-8-88, SPEC AL PN)

NOTE:  Forns FmHA 449-22 and FnHA 449-4 shoul d only be processed if a conplete
preapplication or application has been received.
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B. M scel | aneous Adm ni strative provisions

1. Par (f). Preapplications are not to be accepted or processed
unl ess a Tender has agreed in witing to finance the proposal. The
preapplication letter is ajoint letter prepared by the borrower and
| ender.

2. Par (g). Uoon receipt of all preapplications in excess of $5
mllion, the State Drector will transmt to the National Ofice the
material required under paragraph (f)(1), (f)(4) and (f)(5) of this
section together with recommendati ons and observations including an

anal ysis of the quality and permanency of the enpl oynment opportunities
involved in the project. The National Ofice will review the proposed
project in relation to objectives, priorities and intent of the program
and will advise the State Director. After receiving the National Ofice
advice or for loans less than $5 nillion, the State Director will inform
the borrower of the decision.

3. Par (i). State Director subnits a transnittal letter with
recommendati ons on | oan applications requiring National Ofice review
I ncl uded are:

(a) Loan file.

(b) FormRD 449-29, "Project Summary - Business Industrial Loan

Division," including State Director's spread sheets, financia
hi story and projections (use attachments to Project Summary if
necessary).

(c) Proposed Form RD 449-14.
(d) Copy of FnHA State Loan Review Board M nutes.

(e) Notification of required financial and other reports, their
frequency, due dates and fiscal yearend.

4. Par (i) (9), Cedit reports

(a) The National Ofice has a contract to provide credit reports
for preapplications, applications, and in instances after the
loan(s) is made, where a credit report is needed.

(b) States should first try to have the | ender provide such a
report because credit reports are the responsibility of the | ender
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(c) Any state needing a credit report should tel ephone the Nationa
Ofice, Drector, B&, and give the nane of the business and the
city and State location. The report will be mailed to the State the
sane day, if possible.

5. File docunentation . Applications will be organized in a loan file
in accordance with RD Instruction 2033-A (available in any FnHA of fice.)
An 8-position folder with tabs will be utilized. The State D rector may
suppl ement the Position Quides to include specific | egal requirenents
within their State. If the |lender prepares a conplete application
package, it may acconpany the docket provided the docket is organized in
a binder, indexed and tabbed. Feasibility studies shoul d be kept
separate. It is the responsibility of FrHA enpl oyees who work on
applications or servicing actions to add to the correspondence section
of the loan file (al so known as the running record) a witten report of
any field visits, neetings, tel ephone conversati ons and menor anduns
coveri ng deci sions or reasons for FmHA actions on the cases. Particular
attention must be given to this requirenent on cases that becone
delinquent or problens in order that FnHA' s position will be defensible
in the event of an adverse action

6. Par (i) (13), Audit agreenents and requirenents . FmHA urges the
use of a witten agreenent between the Iender and borrower to assure
that there is no m sunderstandi ng concerni ng FnHA audit requiremnents.

7. Par (i), Forms and documents found in | oan docket . The follow ng
table is a guide to forns and docunents used in conpleting an
application and | oan docket. The filing position within the 8 position
folder is shown on the right. Some of these itens may not be applicable
for a particular loan. However, a conplete | oan docket may need to
include itens in addition to the follow ng:

Description of Record or Form# and Title

Filing
Posi tion
AD- 425 Contractor's Affirmati ve Action Plan 1
For Equal Enpl oynment Cpportunity
FmHA 400-1  Equal |l Qpportunity Agreemnent 6
FmHA 400-3 Notice to Contractors and Applicants 6
FmHA 400-4  Assurance Agreenent 3
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FHA 400-6  Conpli ance St at enment 6
FmHA 410-8  Applicant Reference Letter 3
FHA 410-9  Statenent Required by the Privacy Act 3

FmHA 410-10 Privacy Act Statenent to References 3
FHA 424-12 | nspection Report 6
FHA 1940-3 Request for (oligation of Funds - 2

Quar ant eed Loans

FrHA 1940- 22 Environnental Checklist for Categorical 3
Excl usi on, or
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FHA 1940- 21

Exhibit H,
Subpart G of
Part 1940

FrHA 440- 57

FHA 449-1
FHA 449-2
FHA 449- 4
FHA 1940- 20

FrHA 449- 14

FrHA 449- 22

FHA 449- 29

FrHA 449- 34
FHA 449- 35
FHA 449- 36

FHA 1980- 19

RD I nstructi on 1980-E
§1980. 451 (Con.)

Description of Record or Form# and Title

Envi ronnental Assessment for O ass |

Action, or
Envi ronnental Assessnent for dass ||
Envi r onnent al

| npact St at enent

Acknowl edgenent of bligated Funds/
Check Request

Application for Loan and Quarantee
Statenment of Col | ateral

Statenent of Personal H story
Request for Environnental |nfornation

Condition Coomtnent for Quarantee

Certification of Non-rel ocation and Market

and Capacity Information Report

Project Sunmary - Business |ndustrial
D vi si on

Loan Note Cuarantee

Lender' s Agreenent

Assi gnment Quar ant ee Agr eemnent
Quar anteed Loan d osing Report
Annual Audit Report

Borrower Financial Statenents

Chattel Security Instruments
Report - Exhibit B, RD Instruction 2015 -
Borrower's Certification of |Indebtedness

Lender's Loan Agreenent

Action

Loan

Filing
Position

3
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§1980. 451 (Con.)

Description of Record or Form# and Title Filing
Posi ti on
Bond (speci men) Bond O di nances, Bond 2
Transcripts or Simlar Itens
Runni ng Case Record 3
Mar ket Analysis Information (feasibility study) 3
Borrower's and Lender's Preapplication Letters 3
Lender's Eval uati on and Recommendati ons 3
Cost Estimates and Forecast for Contingency 6
Funds
Dunn and Bradstreet Reports 3
Corporate or Personal Financial Statenents 3
of Quarantors
S.EC 10-K Report 3
Pro-fornma Bal ance Sheet 3
Qurrent Profit and Loss Statenents 3
Projection of Goss Revenues and Net Earni ngs 3
Cash Flow Statenents, 3 Years with Assunptions 3
Appr ai sal Reports 8
Docurnent ati on for Consi dering Refinancing 3
Financial Statenments for Last 3 years 3
Conpl ete Debt Schedul e 3
InterimFinancial Statenents 3
Agi ng and Turnover of Receivables and Inventory 3
Cedit Reports 3
Records of any Pending or Final Regulatory 3
Litigation
Comrents on any State Devel opnent Strategies 3



§1980. 451 (Con.)

(2- 25- 87)

RD I nstruction 1980 -

Description of Record or Form# and Title

PN 41

Fl ood or Midslide Hazard Area Statenent
National H storic Preservation Act Statemnent

State Review Board M nutes
Certificate of Need (Health Care Facilities)

Cean Air and Water Pollution Control Act
Requi renment s St at enent

Correspondence (excludi ng cl osing instrunents)
Departnment of Labor Certification

Mortgagee Title Insurance Policy

Title Qi nions

By- Laws, Resol utions, or Regul ati ons and
Amendnent s

Articles of Incorporation, By-laws and
Regul ati ons or Charter

Lender Security Agreenents and Fi nancing
Statenent s

Lender Mortgages and Notes

Advice of Ofice of CGeneral Counsel
from Revi ew of Docket

Part nershi p Agreemnents
QG her Documents used in Loan d osing
Schedul e of Stock Oanership

Franchi se Agreemnent

Filing
Position

3

3

Construction Contracts and Conpliance Statements 6

Lender's Approval of Plans and Specifications
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Description of Record or Form# and Title Filing
Posi ti on

Engi neer's Certification of Satisfactory 6
Conpl etion in Accordance with Pl ans and
Speci fi cations

Lender's Audit of Expenditures and Project Costs 6
Evi dence of Concurrence and conpliance with 6

Construction Requirenents of State, County,
and Muni ci pal Government (i ncl udi ng buil di ng

permts)
Lender's dosing Certification 6
Lender's Loan Servicing Pl an 6
Loan d osing i nion of Lender's Legal Counsel 6

8§1980.452 FnHA eval uati on of application

FHA wi || eval uate the application and make a determ nation whether the
borrower is eligible, the proposed loan is for an eligible purpose and that
there is reasonabl e assurance of repaynent ability, sufficient collateral and
sufficient equity and the proposed | oan conplies with all applicable statutes
and regulations. |If FnHA determnes it is unable to guarantee the | oan, the
lender will be inforned in witing. Such notification will include the
reasons for denial of the guarantee. |If FnHA is able to guarantee the |oan,
it will provide the | ender and the borrower with Form RD 449-14. |listing all
requi renents for such guarantees. FmHA will include in the requirements of
the Conditional Commtment for Quarantee a full description of the approved
use of guaranteed | oan funds as reflected in the FormRD 449-1. The
Condi tional Commitnent for Quarantee nay not be issued on any loan until the
State Director has been notified by the National Oficer that the Statenents
of Personal H story(s) have been processed and cleared. FnHA State Directors
are the only persons authorized to execute Form RD 449-14.

ADM N STRATI VE :

State Director evaluates the application and consi ders:
A Rural area determ nations. (See 81980.405 of this subpart).
B. Communi ty inpact of the proposal which includes:

1. Nunber of businesses and industries in the town or city.
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2.  Enpl oyment inpact upon the community.

3. Availability of skilled and unskilled I abor and permanency of
enpl oynent opportunities.

4. Vocational and educational facilities to provide skilled Iabor
if applicable.

5. Policies of applicant regardi ng unenpl oyrment, |ay-offs, wage
scal es, etc.

C. If debt refinancing is requested, consider in accordance with
§1980. 411 (a)(11) of this subpart and: (Revised 11-8-88, SPEC AL PN)

1. A conplete revieww |l be nade to determ ne whether it is
essential to restructure the conpany's debts on a schedule that will
all ow t he business to operate successfully rather than nerely
guar ant eei ng an unsound | oan

(a) ontain a borrower's conpl ete debt schedul e. Schedul e
shoul d agree with borrower's | atest bal ance sheet.

(b) Determne fromlender if the borrower's present loan(s) is
on the lender's regulatory examner's report and if so
determne the | oan classification

(c) Analyze lender's liability | edger on the borrower,
i ndi vi dual custorer credit file, installnent Loan Ledger Card
or Conputer printouts and other credit reports.

(d) The percentage of guarantee should be adjusted to assure
that the |l ender does not bring its previously existing
unguar ant eed exposure under the guarant ee.

(e) Any special servicing requirements should be identified
and included in the Conditional Conmmtnent for Quarantee.

D. Applications will be analyzed by an FnHA State Loan Revi ew Board

bef ore execution of Form RD 449-14. Wen anal yzi ng the B& | oan
request, the State Loan Review Board will specifically address the issue
of the guarantee percentage to be approved. Consideration of reducing

t he maxi mum guarantee to | ess than 90 percent is appropriate when the

| oan has sufficient strength to warrant further participation by the
private sector or refinancing of existing | ender debts to the borrower
is involved. Odinarily, B& |oan guarantees should be structured so
that the |l ender bears a significant portion of the risk of loss froma
default. "Significant"” means equal to or greater than 20 percent of the
loss stemming fromdefault. Al review board meetings will be fully
docunent ed, including the review and deci sion concerning the guarantee
percentage, and will be signed by those FnHA enpl oyees serving on the
board. A copy of such docunmentation will be retained in the loan file.
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1. enerally, the review board consists of the State Director as
Chai rperson, Community and Business Prograns Chief or the Business
and I ndustry Chief (Loan Specialist) and either the Community
Prograns Chief, Rural Housing Chief, or Farner Prograns Chief, as
appropri ate.

2. The State Director may wi sh to contact non-FmHA sources for
expertise, such as bankers or other |enders, industrial devel opnent
specialists fromstate conm ssions, academ cians, certified public
accountants, tax attorneys, successful business and professi ona

| enders, managenent consultants and officials fromother Federa
agenci es. Qutside resource consultants may be rei nbursed only for
their travel costs (transportation and subsistence). (See RD

I nstruction 2036-A which is available in any FnHA Ofice).

3. The Rural Housing Loan Chief will be a menber of the FnHA State
Loan Review Board if a site devel opment | oan (see 81980.411 (a) (7)
of this subpart) is being considered. The Community and Busi ness
Prograns Chief (Loan Specialist) will be a nmenber if a loan for
facilities of the type financed under the provisions of Subpart A of
Part 1942 of this chapter is being considered. The Farmer Prograns
Chief will be a nenber of the board if a project, the success of

whi ch i s dependent on the production of agricultural products, is

bei ng considered. |If the proposed project covers nore than one
programarea, all the chiefs for those prograns involved wll be
menbers of the board. |If the approval of an application for a B&

loan may result in benefiting or hindering other FrHA prograns, the
review board will determ ne whether the naking of such | oan or
guarantee is likely to result in enbarrassnent for FnHA as a result
of a possible conflict of interest whereby other parties may accuse
the agency of giving | oan preference to housing borrowers (in the
case of site devel opnment) or producers (in the case of agricultura
processi ng plants) or other FnHA prograns.

4. The State Director may request the County Supervisor and/or
District Director to attend the revi ew board meeti ng whenever it is
determ ned they nay have special know edge of the proposed | oan

whi ch may affect the board' s decision

5. Prior to subnmssion of a B& guaranteed |oan(s) request to the
National Office for |oan processing review and prior to | oan
approval , the appropriate | oan processing official nust visit the
project site and discuss the | oan proposal with the | ender and
borrower. 1In the event there are multiple project sites the
official should visit a representative sanple of project sites to
devel op deeper understandi ng of the project operation. For

busi nesses without a devel oped project site a visit is not
necessary; however, a visit with the | ender and borrower is stil
required. The findings of the visit should be docunented in the
| oan docket submitted to the National Ofice.
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6. The State Director will prepare an original and two copies of
Form RD 1940-3 for each loan to be obligated. Al so, for each
initial |oan, FormRD 1980-50, "Add, Delete, or Change Quaranteed
Loan Borrower Infornmation," will be prepared. The State Director
will sign the original and one copy and conformthe second copy.
Form RD 1940-3 will not be nailed to the Finance Ofice. Notice of
approval to lender will be acconplished by providing or sending the
| ender the signed copy of Form RD 1940-3 and Form RD 449-14 on the
obligation date, unless the Admnistrator has given prior
authorization to the Finance Ofice to obligate before the 6-day
reservation period and directs the State Director to forward Form RD
1940-3 to the lender in advance of issuance of Form RD 449-14. The
State Director or designee will record the actual date of |ender
notification on the original of the FormRD 1940-3 and retain the
original of the formas a permanent part of the FnHA case file. The
State Director may retain the remai ni ng conformed copy of Form RD
1940-3. The State Director or designee will use the State Ofice
termnal to request reservation/obligation of funds. Use of the

t el ephone for the reservation/obligation of funds is restricted to
those instances when the State Ofice termnal is inoperative. Form
RD 1980 50 will be prepared and distributed for initial |oans only.
(Revi sed 02-28-91, SPECI AL PN

a. Imediately after contacting the Finance Ofice, the
requesting official will furnish the requesting office's
security identification code. Failure to furnish the security
code will result in rejection of the request for reservati on of
authority. After the security code is furnished, all pertinent
i nfornmati on contai ned on Form RD 1940-3 will be furnished to
the Finance Ofice. Upon receipt of the tel ephone request for
reservation of authority, the Finance Ofice will record all

i nformati on necessary to process the request for reservation in
addition to the date and tine of the request. (Revised 02-28-
91, SPECI AL PN

b. The individual naking the tel ephone request will record the
date and time of the tel ephone request and pl ace hi s/ her
signature in section 35 of FormRD 1940-3. (Revised 02-28-91,
SPEC AL PN)

c. The Finance Ofice will termnally process tel ephone
reservation requests. Those requests for reservati ons received
before 2:30 p.m Central Tinme, to the extent possible, wll be
processed on the date received; however, there may be instances
in which the reservation will be processed on the next working
day.
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d. Each working day the Finance O'fice will notify the State
O fice by tel ephone of all projects for which authority was
reserved during the previous night's processing cycle and the
date of obligation. |If authority cannot be reserved for a
project, the Finance Ofice will notify the State Ofice that
authority is not available within the State allocation. The
obligation date will be 6 working days fromthe date of the
request for reservation of authority which is being processed
in the Finance Ofice. The Finance Ofice will mail to the
State Director Form RD 440-57, "Acknow edgnment of bligated
Funds/ Check Request," prepared in duplicate, confirmng the
reservation of authority with the obligation date inserted as
required by itemNo. 9 on the FM for Form RD 440-57.

Imedi ately after notification by tel ephone of the reservation
of authority, the State Director will call the Legislative
Affairs and Public Infornmation Staff in the National Ofice as
required by RD Instruction 2015-C (available in any FnHA

of fice).

e. See RD Instruction 2015-C (available in any FnHA of fice)
for notification procedures.

7. State Director notifies the |l ender and borrower if he/she wll
not issue the Form RD 449-14.

§1980.453 Review of requirenents .

(a) Imediately after reviewing the conditions and requirenments in Form
RD 449-14, the | ender and applicant should conplete and sign the
"Acceptance of Conditions" and return a copy to the FnHA State Director.
If certain conditions cannot be net, the | ender and borrower nay propose
alternate conditions to FrHA

(b) If the lender indicates in the "Acceptance of Conditions" that it

desires to obtain a Loan Note Quarantee and subsequently deci des at any
tine after receiving a conditional coomtment that it no | onger wants a
Loan Note Quarantee, the lender will inmediately advise the FnHA State

Director.

ADM N STRATI VE :

A The State Director will negotiate with the | ender and proposed borrower
any changes nmade to the initially issued or proposed Form RD 449-14. For
loans requiring National Ofice concurrence, a copy of Form RD 449-14 and any
amendnents thereto will be included when the loan file is submtted to the
National Ofice for review Wen the National Ofice
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recommends nodifications or additions to FormRD 449-14, the State D rector
will further negotiate these recommendati ons with the | ender and proposed
borrower. If, as a result of these further negotiations, the | ender, proposed
borrower or State Director presents alternate conditions which would result in
a change in the scope of the proposed project and if the | oan exceeds the
State Director's |loan approval authority, the State Director will submt these
conditions by menorandumto the National Ofice for consideration with a copy
of the revised Form RD 449-14 and any anendments thereto. If the loan is
within the State Director's | oan approval authority, the State D rector may
approve such changes. (Revised 02-05-92, PN 181.)

B. On loan applications within the State Director's |oan approval authority,
the State Director will submt to the National Ofice, Business and |Industry
Division, within 30 days after the Form RD 449-14 has been accept ed:

1. A copy of Form RD 449-29.
2. A copy of FormRD 449-14 as accepted by the | ender and borrower.
3. A copy of FnHA State Loan Revi ew Board M nutes.

4. Notification of required financial and other reports, their
frequency, due dates and fiscal year-end.

5. A copy of the proposed | oan agreenent between the | ender and the
bor r ower .

6. Wien debt refinancing is involved, a copy of the justification for
t he refinanci ng.

7. The cover nenorandum shoul d i ndi cate whether the Form RD 449-34 has
been issued. |If the Loan Note Cuarantee has been issued, enclose a copy
of the Lender Certification required by 81980.60(a) of Subpart A of this
part, and, if not, a proposed date for issuance of the Form RD 449-34.
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§1980.454 Conditions precedent to i ssuance of the Loan Note Quarantee

In addition to conpliance with the requirenents of 81980.60 of Subpart A
conpliance with the following provisions is required prior to issuance of the
Loan Note CQuarant ee.

(a) Transfer of lenders . The state director may approve a substitution
of a neweligible Iender in place of a former |ender who hol ds an

out standi ng Conditional Commitnent for Cuarantee (where the Loan Note
Quarantee has not yet been issued and the loan is within the state
director's |loan approval authority) provided there are no changes in the
borrower's ownership or control, |oan purposes, scope of project and

| oan conditions in the Form RD 449-14 and the | oan agreenent remains the
sane. To effect such a substitution, the forner I ender will provide the
Agency with a letter stating the reasons it no longer desires to be a

I ender for the project. For loans in excess of the state director's

| oan approval authority, National office concurrence is required. The
state director will submt a recomrendation concerning the transfer of
lenders along with the lender's letter stating the reasons it no | onger
desires to be a lender for the project. The substituted |ender will
execute a new Part "B" of FormRD 449-1. |f approved by the Agency, the
state director will issue a letter or amendrment to the original FormRD
449-14 reflecting the new | ender and the new | ender will acknow edge
acceptance of the letter or anmendnent in witing.

(Revi sed 02-05-92, PN 181.)

(b) Substitution of borrowers . The Agency will not issue a Loan Note
Quarantee to the |l ender who is in receipt of a FormRD 449-14 with an
obligation in a previous fiscal year if the originally approved borrower
(including changes in legal entity) or owners are changed. The only
exception to this provision prohibiting a change in the legal entity's
formof ownership is when the originally approved borrower or owner is
replaced with substantially the same individuals with substantially the
sane interests, as originally approved and identified in the Form

FHA 449-1, item15. Al requests for exceptions nmust be approved by
the National office.

(c) Changes in terns and conditions in FormRD 449-14 . It is the
intent of the Agency that once the FormRD 449-14 is issued and accept ed
by the |l ender, the coomtmrent is not to be nodified as to the scope of
the project, overall facility concept, project purpose, use of proceeds
or terns and conditions. Should changes be requested by the | ender, the
state director will negotiate with the | ender and proposed
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borrower any proposed changes to the originally accepted Form

FHA 449-14. |f, as a result of these negotiations, the |ender,
proposed borrower or state director presents alternate conditions which
woul d result in a change in the scope of the project and the | oan
exceeds the state director's |oan approval authority, the state director
will submt these changes in the conditions by nemorandumto the
National office for consideration with a copy of the revised Form

FHA 449- 14 and any anendments thereto. Changes to the conditiona

comm tnent may be approved by the state director for loans within their
| oan approval authority. (Revised 02-05-92, PN 181.)

(d) Additional requirenents for B& guaranteed loans . Al B&
borrowers and | enders, as applicable, nmust conply w th Appendi x D
paragraphs 1 (A) and (B); 11(A) through 11 (A((2)(g)(1); 11(B) and (O;
A, (g, (9, (D, and (B).

(e) Preguarantee review. Coincident with, or inmrediately after |oan
closing, the lender will contact the Agency and provide those documnents
and certifications required by 881980. 60 and 1980. 61 of Subpart A nly
when the B& or C&BP chief or |oan specialist, as required by paragraph
B. (Admnistrative) of this section, is satisfied that all conditions
for the guarantee have been nmet, will the Loan Note Quarantee be
executed. (Revised 02-05-92, PN 181.)

(f) Loan closing. Wen the |oan closing plans are established, the
lender will notify the Agency.

(g) dosing of working capital loans . The state director will not
i ssue a Loan Note Quarantee for a working capital |loan prior to the
conpl etion of all proposed construction for the project. Wrking
capital loan funds will not be used to pay short-term notes.

ADM N STRATI VE :

A The State director reviews:
1. [Reserved]

2. Plans for inspections made or construction projects. These
shoul d be coordinated with the |ender and borrower. Form

FHA 424-12, "lnspection Reports,” may be used by the state engi neer
or architect who will make an inspection of the projects which

i nvol ve substantial construction. The inspection shall be conpleted
prior to the issuance of the Loan Note Quarantee to assure all
construction is conplete. The state | oan specialist or chief may

al so participate in the inspections.
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3. Cost overruns, if any, and how they will be met. State Directors
may approve cost overruns for projects in any amount or percentage
within their [oan approval authority not to exceed 10 percent in | oan
anounts between $1 mllion and $10 mllion

4. Basic credit requirenents of all | oans.

B. In all cases, the Program Chief or the B& Loan Specialist will conduct a
preguar ant ee revi ew before i ssuance of the Loan Note Quarantee to assure that
all requirements of the application, Conditional Conmtment for Quarantee and
Loan Agreenent have been met including the required certifications using

| anguage specified by the regul ations, and will provide such verification in
the loan file, including arrangenments for annual audit reports. |In the
conduct of this review, all requirements of 81980.60 (a) of Subpart A of this
part will be reviewed and special attention should be paid to review ng
current financial statenments of the borrower to assure that no adverse change
has taken place. The District Drector nmay participate in the review

C. The State Director or any other FnHA personnel shall not sign any
docunents ot her than those specifically provided for in Subparts A or E of
this part. No certificates shall be signed except the "Certificate of

I ncunbency and Signature"” as set forth in Appendix B of this subpart.

D. Par (a) Transfer of Lender . The State Director will analyze all requests
for substituted | enders including the servicing capability, eligibility and
experi ence of the new | ender before the request is approved. |If approved,

notify the Finance (fice of the change using Form RD 1980-42. Do not
deobligate and reobligate the loan if the FormRD 449-14 was issued in a
previous fiscal year

E. Par (b) Substitution of borrowers . The State Director wll review any
request for exceptions to substitution of borrowers and forward such requests
with a nmenorandum of facts and recomrendation to the National Ofice for a
decision. The National Ofice will not approve any request where the | ega
entity is changed, such as froma corporation to a partnership, etc., or if

t he ownershi p changes nore than 20 percent.

F. Par (c) Changes in ternms and conditions in FormRD 449-14 . The State
Director will review any requests for changes to Form RD 449-14. Only those
changes which do not materially affect the project, its capacity, enploynent,
original projections or credit factors nmay be approved. Changes in |ega
entities or where tax considerations are the reason for change will not be
approved when nodi fying any | oan guarantee or conditions of guarantee. State
Directors may approve these changes in terns and conditions if the loan is
within the State Director's | oan approval authority and the change will not
result in a major change in the scope of the project. Changes in terns and
conditions for loans in excess of the State Director’'s | oan approva
authority, must be submtted to the National Ofice with a nmenorandum of facts
and recommrendati ons for review and concurrence. In order to identify the
nunber and types of action taken, the foll ow ng procedures are to be foll owed
when requests of this type are approved by FnHA. (Revi sed 02-05-92, PN 181.)
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1. Start with the nunber 1 when the first nodification is approved and
enter this nunber in the upper right hand corner of the Letter of
Concurrence and on the related "Mdification or Admnistration Action"
sheet .

2. Next to the nodified wording on the work copy of the Conditional
Commitnent for Quarantee and the Term Loan Agreenent or any form which
has been nodified, pencil in a short cross reference to the nodification
and identify the nunber given it.

3. File the copies of the "Mdification or Adm nistrative Action" sheet
and rel ated Letters of Concurrence nunerically in the docket directly on
top of the affected original docurments of conditions.

4. The order of recordkeeping shoul d include any requests which were
declined by the National Ofice.

§81980. 455 - 1980. 460 [ Reserved]

§1980.461 Issuance of Lender's Agreenent, Loan Note Quarantee, and Assi gnnent

Quarantee Agreenent . [See 81980.61 of Subpart A, of this part]

ADM N STRATI VE :

A Par (a) of Subpart A 81980.61 . The original FormRD 449-35 will be
retained in the FHA | oan file.

B. Par (b)(1) of Subpart A 81980.61 . Copies of all issued Loan Note
Quarantees will be kept in the FnrHA | oan file.

C  Par (b)(2) of Subpart A 81980.61 . The State Director will approve all
substitutions of Loan Note Quarantee or Contracts of Quarantee.

D. It is inperative that the original |oan covered by a Contract of Quarantee
is current.

E. The registered holder will transmt to the State Director

1. Request for substitution together with the original Contract of
Quar ant ee.

2. Copies of notes with lender's identification nunbers. (Al
requi renents of the Lender's Agreement will be conplied with before any
new notes are issued.)

3. Certification that the loan is current and in good standi ng.
4. Certification of outstanding principal amount of the |oan.
5. Executed Lender's Agreenent. (FmHA provides formto |ender).

6. Executed Form RD 1980-19. (See 81980.21 of Subpart A of this part
for calculation of fee due).



7. Paynent for appropriate guarantee fee.
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F. State Director w |l

1. Review all the requirenents of paragraph E of this section.

2. Verify the submtted request and if in order, send the guarantee fee
and Form RD 1980-19 to Finance Ofice with a notation of the date the
new Loan Note guarantee will be issued. (Note: The substitution of a
Loan Note Cuarantee for the Contract of Quarantee is not to be
considered as a new | oan for recordkeepi ng purposes).

3. Conplete the Loan Note CQuarantee (appropriate nunber for attachment
to each note), date and sign the instrument. The follow ng statenent
will be entered at the too of the form "This Loan Note Quarantee is

i ssued in substitution of Contract of Quarantee dated ."  The
State Director will transfer fromthe Contract of Quarantee all
information pertaining to the Loan Note Quarant ee.

4. Execut e Lender's Agreenent.
5. Cancel the original Contract of Quarantee.
6. Transmt to the I ender the original Loan Note Quarantee and a copy

of executed Lender's Agreenent and retain in the loan file copies of the
Loan Note Quarantee with attached original cancelled Contract of
Quarantee, a copy of Form RD 1980-19 and the original Lender's

Agr eenent .

Al applicable provisions of this subpart and Subpart A of this part
apply to the | oan when the Loan Note Quarantee is signed.

G Aternate Procedure : |If the Registered Hol der does not want to deliver

the original contract of Quarantee with his/her request for substitution, the
State Director will accept a copy of the Contract of Quarantee and proceed as
above. However, the Loan Note Quarantee will be delivered only upon receipt

of the original Contract of Cuarantee.

H. Par (b) (3) of Subpart A 81980.61 . For reporting purposes where nulti-
notes are issued, the loan to the borrower will be counted as one | oan
regardl ess of the nunber of notes issued.

I. Par (b) (4) of Subpart A 81980.61 . The State Director will notify the
Finance O'fice of the transaction.

J. Par (d) of Subpart A 81980.61 . A copy of FormRD 449-36 wi || be kept and
a copy of executed Lender's Agreenent retained in loan file along with copies
of the Loan Note CQuarantee with attached original cancelled Contract of
Quarantee, copy of Quarantee Fee Report and the original Lender's Agreenent.

K. Par (e) of Subpart A 81980.61 . State Director signs all Forns FrnHA 449-
13, "Denial Letter."
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L.

Par (g) of Subpart A 81980.61 . The State Director wll:

1. Review Form RD 1980-19 for conpl et eness.

2. Deposit the guarantee fee through concentrati on banki ng and incl ude
the amount in the total collections on the Daily Activity Report.

3. Submt FormRD 1980-19. CQuaranteed Loan O osing Report with the
Daily Activity Report and other attachments to Finance Ofice in the
sal non envel ope marked "CB'. This formis used in lieu of the 451-2,
"Schedul e of Remittance.”

4. Onthe Daily Activity Report. Form 1980-19 will be counted as one
inthe itemcount as if it were a card or coupon.

5. Ascertain that originals or copies, as appropriate, are retained in
the FnHA Loan file.

§81980. 462 - 1980. 468 [ Reser ved]

§1980. 469 Loan servicing .

The lender is responsible for |oan servicing and for notifying the FnHA

of any violations in the Lender's Loan Agreement. (See Paragraph X of Form RD
449- 35) .

(a) Al B& guaranteed loans in the lender's portfolio will be
classified by the lender as soon as it is notified by the State Ofice
to do so and agai n whenever there is a change in the | oan which woul d
impact on the original classification. The State Director will notify
the lender of this requirenent for all existing | oan guarantees, when
new Loan Note Cuarantees are issued to a | ender and/or when the State

O fice becones aware of a condition that woul d affect the classification
and justification of the classification will be sent to the State
Ofice. The loans will be classified according to the foll ow ng
criteria:

(1) Substandard dassifications - Those |oans which are

i nadequately protected by the current sound worth and Payi ng
capacity of the obligor or of the collateral pledged, if any. Loans
inthis category nust have a well defined weakness or weaknesses
that jeopardize the paynment in full of the debt. If the
deficiencies are not corrected, there is a distinct possibility that
the lender and FnHA will sustain some | oss.

(2) Doubtful dassification - Those | oans which have all the
weaknesses inherent in those classified Substandard with the added
characteristics that the weaknesses make col |l ection or |iquidation
in full, based on currently known facts, conditions and val ues,

hi ghly questi onabl e and i npr obabl e.
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(b)

(3) Loss dassifications - Those | oans which are consi dered

uncol [ectible and of such little value that their continuance as
bankabl e | oans is not warranted. Even though partial recovery nay
be effected in the future, it is not practical or desirable to defer
witing off these basically worthless |oans.

There is a close relati onship between classifications; and no

classifications category should be viewed as nmore inportant than the
other. The uncollectibility aspect of Doubtful and Loss cl assifications
are of obvious inportance; however, the function of the Substandard
classification is to indicate those | oans that are unduly risky which
may result in future clains against the B& guarantee.

(c)

Subst andard, Doubtful and Loss are adverse cl assifications. There

are other classifications for |oans which are not adversely classified
but which require the attention and foll owp of the | enders and Agency.
These cl assifications are:

(2- 25- 87)

(1) Special Mention Oassification - Those |oans which do not
presently expose the Tender and Agency to a sufficient degree of
risk to warrant a Substandard cl assification but do possess credit
deficiencies deserving the lender's close attention. Failure to
correct these deficiencies could result in greater credit risk in
the future. This classification would include | oans that the |ender
is unabl e to supervise properly because of a | ack of expertise, an
i nadequat e | oan agreenent, the condition of or |lack of control over
the collateral, failure to obtain proper docunentation or any other
devi ations from Prudent |ending practices. Adverse trends in the
borrower's operation or an inbal anced position in the bal ance sheet
whi ch has not reached a point that jeopardizes the repaynent of the
| oan shoul d be assigned to this designation. Loans in which actual
not potential, weaknesses are evident and significant shoul d be
consi dered for a Substandard cl assification

(2) Seasoned Loan assification . A loan which

(i) Has a remaining principal guaranteed | oan bal ance of two
thirds or less of the original aggregate of all existing B&
guar anteed | oans nade to that business.

(ii) Is in conpliance with all loan conditions and B&
regul ati ons.

(iii) Has been current on the B& guaranteed |oan(s) paynents
for 24 consecutive nonths.

(iv) |Is secured by collateral which is determned to be
adequate to ensure there will be no | oss on the guaranteed
| oan.
47
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(3) Qurrent Non-problemdassification - Those |oans that are
current and are in conpliance with all Toan conditions and B&
regul ati ons but do not nmeet all the criteria for Seasoned Loan
classification. Al loans not classified as Seasoned or CQurrent
Non-problemw || be reported on the quarterly status report with
docunentation of the details of the reason(s) for the assigned
classification. (Revised 05-17-95, PN 245.)

ADM N STRATI VE :

Refer to Appendi x G of this subpart (available in any State or D strict
O fice) for advice on howto interact with the | ender on |iquidations and
property managenent .

A Wiile the | ender has the primary responsibility for |oan servicing and
protecting the collateral, the State Director is responsible for seeing that
servicing as required by the Lender's Agreement and regul ation is properly
acconpl i shed. Loan servicing is intended to be a preventive rather than a
curative action. Pronpt foll owp on delinquent accounts and early recognition
of potential problens and pursuing a solution to themare keys to resol ving
many probl em | oan cases.

B. Paragraph Il of the Lender's Agreenent

1. The Loan Note Quarantee is unenforceable by the | ender to the extent
any | oss is occasioned by violation of usury |aws, use of |oan funds for
unaut hori zed purposes, negligent servicing, or failure to obtain the
required security regardl ess of the tinme at which Agency acquires

know edge of the foregoing. As used herein, the phrase "use of |oan
funds for unauthorized purposes” refers to the situation in which the
lender in fact agrees with the borrower that |oan funds are to be so
used and the phrase "unaut hori zed purposes” means any purpose not |isted
by the Lender in the conpleted application as approved by the Agency.

2. Wth respect to the negligent servicing and use of |oan funds for
unaut hori zed purposes, the Loan Note Quarantee is unenforceable by the

I ender to the extent any |loss is occasi oned by negligent servicing and
use of |oan funds for unauthorized purposes regardl ess of the tine the
Agency acquires know edge of the negligent servicing or use of |oan
funds for unauthorized purposes by the lender. Only the anount of the

| oss caused by negligent servicing or use of |oan funds for unauthorized
pur poses can be withheld fromthe final |loss claimsubmtted by the
lender. The dollar amount withheld fromthe final |oss claimnust be
ascertainable. In order to determne the final |oss anmount, the
guaranteed |l oan collateral and any col |l ateral of the guarantor(s) nust
be liquidated and settled or a settlement with the guarantor(s) reached.
In the event there is reason to suspect the | ender of negligent
servicing or use of |oan funds for unauthorized purposes during the life
of the loan, the | ender should be notified
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inwiting that (a) the acts of negligent servicing and/or use of

| oan funds for unauthorized purposes will cause the guarantee to be
unenforceable by the I ender to the extent these acts cause a | oss;
(b) any decision not to honor any part of the guarantee is not
possible until the | oan has been |iquidated and a | oss establi shed,
(c) if any loss occurs FmHA wil |l consider whet her negligent acts of
the | ender caused a loss after the liquidation is conplete; and (d)
at the tine FnHA determnes a | oss has occurred as the result of
negl i gent servicing the | ender nay appeal any adverse deci sion

3. Wen facts or circunstances indicate that crimnal violation may
have been commtted by an applicant, a borrower, or third party
purchaser, the State Director will refer the case to the appropriate
Regi onal Inspector CGeneral for Investigations, Ofice of the

I nspector General (A G, USDA, in accordance with RD Instruction
2010-B (available at any FnHA O fice) for crimnal investigation

Any questions as to whether a matter should be referred will be
resol ved through consultation with QG for Investigations and the
State Director and confirmed in witing. 1In order to assure
protection of the financial and other interest of the Government, a
duplicate of the notification will be sent to the Ofice of Genera
Counsel (O3C). After O G has accepted any matter for investigation
FHA staff nmust coordinate with O Gin advance regardi ng routine
servicing actions on existing loans. A borrower or |ender can be
sued even though crimnal fraud is present. |f FnHA has good reason
to believe that, for exanple, a borrower or a | ender nade a fal se
statenent to obtain a | oan or guarantee, or a | ender submtted a

| oss clai mwhich was false or fraudulent, it should pronptly cal

the matter to the attention of O3C-even if no payment of the |oss
claimhas occurred yet. (This would include those situations in
which a borrower lied to the lender in order to get the loan, the

| ender believed the borrower and made the | oan--which was guarant eed
by FnmHA--and then the | ender presented a loss claimto FnHA for
payment after the borrower defaulted on the loan.) Sonetimes it

m ght be necessary to ask A Gto do an investigation to establish
all the aspects of the fraud. |If at all possible, this should be
done prior to referral to OGC

4. There are two methods the governnent could use to seek reli ef
for the fraud. One of the ways the Government coul d seek redress
for the fraud is to sue under the False dains Act (31 U S.C
Sections 3729-3731). |If fraud is proven to have occurred, the Fal se
Qains Act provides for the recovery of doubl e damages and a $2, 000
penalty (and the costs of one civil suit) for each act involving,
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for exanple: (a) knowingly submtting to a Government enpl oyee a
fal se or fraudulent claimfor paynent or approval, (b) know ngly
maki ng or using a false record or statenent to get a fal se or
fraudul ent claimpaid or approved, or (c) conspiring to defraud the
United States be getting a false or fraudulent claimallowed or

paid. Suit under the False dains Act nust be filed within six
years fromthe date of the comm ssion of the act (e.g., presentation
of the claimto the Agency for paynent). The doubl e damage feature
ought to be a good incentive to convince QG to undertake any
necessary investigations to help establish the fraud.

5. In order to decide whether to file suit, the Department of
Justice will need to know such things as: Wat was the anount of
the loan or the loss paid to the | ender or holder? How much did the
schene cost the Government? Wat is the difference in noney between
what the Government paid out and what it should have paid out? Does
the borrower or |ender have enough assets to nake it worth suing?

If the Agency can answer these questions before referral to OG-
either on its own or by using OG-then O3C can refer the matter
that much nore quickly to the Justice Departnent.

6. There is also a way to bring suit for civil fraud by all eging
that "common | aw' fraud occurred. This would just involve proving
that a borrower or a lender falsely represented by their words or
actions, a matter of fact either by alleging something in a fal se or
m sl eadi ng manner or by conceal i ng sonet hing that shoul d have been
di scl osed; and the Agency was deceived by this conduct, and relied
onit toits detrinent. Under "conmmon |aw' fraud, only single
damages coul d be recovered, and there would be no $2,000 penalty
assessed. The action would generally have to be brought w thin
three years fromthe date of the discovery of the fraud

7. Neither the False dains Act nor the right to bring a "common
law' action for fraud precludes the CGovernnent fromjust suing to
recover the money wongfully or mstakenly paid by its enpl oyees.

If the Justice Departnent decides not to pursue a civil frauds clai m
under the False Gains Act or "common |law', it will return the
matter to OGC. Depending on what stage the proceedi ngs were in when
the matter was first referred, the Agency could then continue to
negotiate with the lender or O3C could re-refer the case to Justice
for any contract-based actions, including fraud or m srepresentation
based on the terns of the guarantee.
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C The State Director will assure that

1. [Reserved]

2. Atinetable for routine site, borrower and | ender visitations by
Agency personnel is established before the Loan Note Quarantee is
issued. As a guide, visits to newy established borrowers with the
| ender represented shoul d be schedul ed nonthly. Visits to

est abl i shed, nonprobl em borrowers nust be made at | east annually
except for seasoned | oans which will be visited at |east biennially.
Special attention problemaccounts should be visited as frequently
as the need demands. |f possible, these visitations shoul d be
coordinated with the lender's visits.

3. During or in preparation for field visits, the foll ow ng
functions are to be perforned:
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(a) CQurrent financial information is obtained in advance and
anal yzed for trends.

(b) Any issues revealed or problens not resolved fromthe |ast
visitation are included in the agenda.

(c) Collateral is observed and its condition, maintenance,
protection and utilization by the borrower appears to be
satisfactory.

(d) Areport of the visit is nade on Form RD 449-39, "Field Visit
Revi ew (Busi ness and Industrial Loans)," or otherw se docunmented and
included in the loan file. The report should include an opinion of
the borrower's status based upon observations made during the visit.

(e) Any instructions or directions to the | ender should be
confirmed by letter.

4. The Program Chief or Loan Specialist will conduct an annual neeting
with each lender or its agent with whoma Loan Note Cuarantee(s) or
Contract of Quarantee(s) is outstanding. This cannot be redel egated.
These meetings may be schedul ed at the time FnHA nmakes periodic field
i nspections to the borrower's Place of business. At the nmeeting, a
review wi |l be nmade of the lender's perfornmance in | oan servi cing,

i ncl udi ng enforcenment of conditions and covenants in the |oan
agreenents. The observations and results of the neeting will be
docunented. Form RD 449-39 nay be used for this purpose. Servicing
exceptions on the part of the | ender which are noted by FnrHA will be
confirmed by letter to the | ender.

5. The | ender performnms an adequate anal ysis of borrower financial
statenments for FnHA.  FnHA in turn will evaluate the | ender's analysis
and follow up with the | ender on servicing action(s) required or
negati ve observati ons not detected through the |l ender's analysis. The
financi al statenent analysis of the lender, the financial statenent and
a menorandumreflecting FnMHA' s anal ysis, including a conparison to

Previ ous and Projected performance of the borrower, will be forwarded to
the National Ofice, Attention: Business and Industry D vision, only
for the follow ng | oans:

(a) Al loans within the first Year of |oan closing.

(b) Loans over one year old as determned by the State Director or

a National Ofice assigned |oan reviewer who is participating in a

field review In event of a disagreenent between the State Director
and an assigned | oan reviewer as to which [ oans shoul d be incl uded,

the assigned | oan reviewer's decision wll take precedence.

(c) Al problemand delinquent |oans.

(d) Loans that the State Director would like reviewed by the
National Ofice.
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6. Meetings are arranged between the | ender, borrower and FnHA to
resol ve any problens of |ate paynent, etc.

D. State Director Authorities

1. The State Director nmay del egate authority for the conduct of all
functions listed in Section 1980.469 Admnistrative B., except itemC
4. in Admnistrative B.

2. The State Director may approve B& guaranteed | oan servicing
actions. as authorized in separate witten approval authorities issued
in accordance with Subpart A of Part 1901 of this chapter.

3. Servicing actions on | oans which exceed the State Director's | oan
approval authority are to be referred together with the State Director's
recomrendations to the Director, business and Industry Division, for
Prior review and concurrence.

8§1980.470 Defaults by borrower . [See 81980.63 of Subpart A of this part]

ADM N STRATI VE :

Refer to Appendix G of RD Instruction 1980-E (avail able in any FnHA
O fice) for advice on howto interact with the | ender on |iquidations and
property managenent .

A In case of any nonetary or significant non-nonetary default under
the | oan agreenent, the lender is responsible for arranging a meeting
with the State Director, or its designee, and borrower to resolve the
Problem A menorandum of the neeting, individuals who attend, a summary
of the problemand proposed solution will he prepared by the FnHA
representative and retained in the loan file. Wien the State Director
receives a notice of default on a loan, he/she will imediately notify
the National Ofice in witing of the details and will subsequently
report the problemloan to the National Ofice on the quarterly status
report. The State Director will notify the | ender and borrower of any
deci si on reached by FnHA

B. In considering servicing options, sone of which are identified in
paragraph X. A of Form RD 449-35, the prospects for providing a

per manent cure w thout adversely affecting the risks of the FnHA and the
| ender nust becone the paranmount objective. Wthin the State Director's
authority, tenporary curative actions such as paynent defernents,
noratori uns on paynents or collateral subordination, if approved, nust
strengthen the loan and be in the best interests of the | ender and FnHA
Sorre of these actions may require concurrence of the holder(s). A
deferral, rescheduling, reanortization or noratoriumis limted by the
period of time authorized by this subpart for the purpose for which the
loan(s) is made or the remaining useful life of the collateral securing
the loan. For exanple, if the prom ssory note on a working capital |oan
is scheduled to mature in 2 years the | oan could be reschedul ed for 7
years or the remaining life of the collateral whichever is the | esser of
t he two.

52



RD I nstructi on 1980-E
§1980.470 ADM N. (Con.)

C.  Subsequent | oan guarantee requests will be processed in accordance
with provisions of 81980.473 of this subpart.

D. If the loan was closed with the multi-note option, the |ender nmay
need to possess all notes to take some servicing actions. 1In these
situations when FnHA i s hol der of some of the notes, the State Director
may endorse the notes back to the |l ender after the State Director has
sought the advice and gui dance of OGC, provided a proper receipt is
received fromthe | ender which defines the reason for the transfer.
Under no circunstances will FnmHA endorse the original FormRD 449-34, to
the | ender.

E. The State Director's authority to approve servicing actions is
defined in 81980.469, Admnistrative D 2.

F. Consultant services may be recomrended by the State Director to
assi st FnHA and the | ender in determning which servicing action is
appropriate. Requests for consultant services should be nmade by the
State Director and addressed to the Adm nistrator, Attn: Business and
Industry Division. A full explanation of the |oan history, an

eval uation and scope of the proposed study and the need shoul d be

i ncluded in the request.

G Wen the National Ofice determnes it is necessary on individual
cases, due to sone special servicing requirenments, it may, at its
option, assune the servicing responsibility on individual cases.

H The State Director will report all delinquent and probl em| oans
quarterly to the Drector, Business and Industry D vision, by the 10th
day of January, April, July, and Qctober. This report will be submtted
on Form RD 1980-59, "Quarterly Delinquent/ProblemLoan Report," in
duplicate. (Revised 12-05-90, PN 149.)

I. The State Director will notify the Finance Ofice by nenmorandum of
any change in paynent terns such as renortizations or interest rate
adjustnents and effective dates of any changes resulting fromservicing
actions.

§1980.471 Liquidation. (see 81980.64 of Subpart A of this part)
Refer to Appendix G of this subpart (available in any FHA Ofice) for

advice on howto interact with the I ender on |iquidations and property
nmanagenent .
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(a) Collateral acquired by the I ender can only be rel eased after a
conpl ete revi ew of the proposal.

(1) There may be instances when the | ender acquires the collateral
of a business where the cost of |iquidation exceeds the potenti al
recovery value of the collection. Wenever this occurs the | ender
with the concurrence of FnHA can abandon the collateral in |ieu of
['i qui dati on.

(2) Sale of acquired collateral to the former borrower, forner
borrower's stockhol der(s) or officer(s), the I ender or lender's
st ockhol der(s) or officer(s) nmust be based on an armis |ength
transaction wth the concurrence of FnHA

ADM N STRATI VE :

A The State Director determ nes which FnHA personnel will attend
nmeetings with the | ender.

B. Introduction to Paragraph XI and Paragraph XI B of the Lender's
Agreement. FnHA will exercise the option to liquidate only when there
is reason to believe the lender is not likely to initiate |iquidation
efforts that will result in nmaxi mumrecovery. Wen there is reason to
believe the lender will not initiate efforts that will maximze recovery
through liquidation, the State Drector will forward the | ender's
liquidation plan, if available with appropriate reconmendati ons, al ong
with the State Director's exceptions to the lender's plan, if any, to
the Director, Business and Industry Division, for evaluation and
approval or rejection of the State Director's recommendati on regardi ng
[iquidation. Only when conpronise can not be reached between FnHA and
the I ender on the best neans of liquidation will FrHA consi der
conducting the liquidation. The State Director has no authority to

exercise the option to liquidate without National Ofice approval. Wen
FrHA | i qui dat es, reasonabl e |iquidation expenses will be assessed
agai nst the proceeds derived fromthe sale of the collateral. In such

instances the State Drector will send to the Finance Ofice Form RD
1980-45, "Notice of Liquidation Responsibility."”
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C State Directors are authorized to approve | ender |iquidation plans
as authorized on separate witten approval authorities issued in
accordance with Subpart A of Part 1901 of this chapter. Wthin

del egated authorities, the State Director may approve a witten partia
l'iquidation plan submtted by the | ender covering collateral that nust
be imredi ately protected or cared for in order to perserve or naintain
its value. Approval of the partial liquidation plan nust be in the best
interest of the government. The approved partial liquidation plan is
only good for those actions necessary to i mredi ately perserve and
protect the collateral and nust be foll owed by a conplete |iquidation
pl an prepared by the | ender in accordance with the requirements of
paragraph X1 A of the Lender's Agreenent.

D. Paragraph XI D. State Directors are responsible for review and
acceptance of accounting reports as submtted by | enders and for
subm ssion of such reports to | enders when FnHA i s conducting
liquidation, after they have been submtted with the State's
recomrendations to the Director, Business and Industry Division for
prior review

E. Paragraph XI E 2. State Directors are authorized to approve fina
reports of loss fromthe lender in separate witten approval authorities
i ssued in accordance with Subpart A of Part 1901 of this chapter. The

54A
(Added 12-05-90, PN 149)

(02-25-87) PN 41



§1980.471 ADMN S E. (Con.) RD I nstruction 1980-E

State Director will submt to the Finance Ofice for payment any | oss
clains of the | ender on Form RD 449-30, "Loan Note Quarantee Report of
Loss." The Finance Ofice forwards | oss paynment checks to the State
director for delivery to lender. Wen a loss claimis involved on a
particul ar | oan guarantee, ordinarily one "Estimated Loss Report™ will
be authorized. Only one final "Report of Loss" will be authorized. A
final Form RD 449-30 nust be filed with the Finance Ofice at the
conmpletion of all liquidations. Finance Ofice will use this formto
cl ose out the account.

F. Paragraph XI E 3. Final |oss paynments will be made within the 60
days required but only after a review by FnHA to assure that all
collateral for the | oan has been properly accounted for and |iquidation
expenses are reasonable and within approved limts. State Directors are
responsi ble to see that such reviews are acconplished by the State
within 30 days and final loss clains in excess of the State Director's
approval authority are forwarded to be accepted or otherw se resol ved by
the Director, Business and Industry D vision within the 60-day period.
Any estimated | oss paynents nmade to the | ender must be taken into

consi deration when paying a final |oss on the FnHA guaranteed | oan. The
estinmated | oss paynent nust be treated as a deduction fromthe princi pal
amount of the loan and interest cannot be accrued on the principal
amount of the loan that is equal to the estinmated | oss paynent.

Communi ty and Busi ness Program Chi efs (C&P), Busi ness and | ndustry
Chiefs or Loan Specialists will conduct such reviews. The State
Director may request National O fice assistance in the conduct of any
review Al reviews for final loss claimin excess of the State
Director's approval authority (See Subpart A of Part 1901 of this
Chapter) will be submtted to the National Ofice, Business and Industry
Division, for concurrence prior to the State Director's approval of the
claim dose scrutiny of |liquidation proceeds and their application in
accordance with lien priorities is required. Before final |oss paynments
are approved and to assist in the required review, the C&P Chief, B&
Chief or Loan Specialist will prepare a narrative history of the
guarantee transaction which will serve as the summary of occurrence
which led to failure of the borrower and actions taken to maxi m ze | oan
recovery. The original of this report will be filed in the | oan case
file. A copy of this report together with the review of the final |oss
claimwill be included in the material sent to the Director, B&
Division, for review prior to approval of final |oss paynents.

8§1980.472 Protective advances . [See 81980.65 Subpart A of this Part]

ADM N STRATI VE :

Refer to Appendix G of this subpart (available in any FHA Ofice) for

advice on howto interact with the I ender on |iquidations and property
nmanagenent .

A Protective advances will not be made in lieu of additional |oans, in
particul ar, working capital |oans. Protective advances are advances
made by the | ender for the purpose of preserving and protecting the
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col lateral where the debtor has failed to and will not or cannot neet
its obligations. Odinarily, protective advances are nmade when
liquidation is contenplated or in process. A precise rule of when a
protective advance should be nade is inpossible to state. A common, but
by no nmeans the only, period when protective advances m ght be needed is
during liquidation. At this point, the borrower and success of the
project are no |onger of paranount inportance, but preserving collatera
for maxi mumrecovery is of vital inportance. HE enents which shoul d

al ways be considered include how cl ose the project is to liquidation or
default, how nuch control the borrower will have over the funds, what
danger is there that collateral may be destroyed and whether there wil
be a good chance of saving the collateral later if a protective advance
in contenplation of liquidation is nmade i nmedi ately. A protective
advance nust be an indebt edness of the borrower.

B. The State Director must approve, in witing, all protective advances
on loans within his/her |oan approval authority which exceed a tota
cunul ati ve advance of $500 to the same borrower. Protective advances
must be reasonabl e when associated with the val ue of collateral being
pr eserved.

C.  Wien considering protective advances, sound judgnent mnust be
exercised in determning that the additional funds advanced wil |
actually preserve collateral interests and recovery is actually enhanced
by maki ng the advance.

8§1980.473 Additional |oans or advances . (Refer to paragraph X1l of FormRD
449- 35)

ADM N STRATI VE :

Only the State director shall approve w thin his/her |oan approva
authority additional nonguaranteed | oans or advances prior to or subsequent to
the issuance of the Loan Note Quarantee. The State Director shall determ ne
that there will be no adverse changes in the borrower's financial situation
and that such |l oan or advance is not likely to adversely affect the collatera
or the guaranteed | oan

§1980. 474 [Reserved]

§1980. 475 Bankruptcy .

(a) It is the lender's responsibility to protect the guaranteed | oan
debt and all the collateral securing it in bankruptcy Proceedings.
These responsibilities include but are not limted to the foll ow ng:
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(1) The lender will file a proof of clai mwhere necessary and all
t he necessary papers and pl eadi ngs concerni ng the case.

(2) The lender will attend and, where necessary, participate in
nmeetings of the creditors and all court proceedings.

(3) The lender, whose collateral is subject to being used by the
trustee in bankruptcy, will imredi ately seek adequate protection of
the coll ateral

(4) \Were appropriate, the | ender should seek involuntary
conversion of a pending Chapter 11 case to a |iquidating proceeding
under Chapter 7 or under Section 1123 (b)(4) or seek dism ssal of

t he proceedi ngs.

(5 Wien permtted by the Bankruptcy Code, the lender will request
nmodi fication of any plan of reorgani zati on whenever it appears that
addi tional recoveries are likely. (Revised 1-13-89, SPEC AL PN)

(6) FnHA will be kept adequately and regularly informed in witing
of all aspects of the proceedings. (Renunbered 1-13-89, SPEC AL PN

(b) In a Chapter 11 reorgani zation, if an independent appraisal of
collateral is necessary in FnHA' s opi nion, FnHA and the | ender will
share such appraisal fee equally. (Revised 1-13-89, SPEC AL PN

(c) Expenses on Chapter 11 reorgani zation, |iquidating Chapter 11 or
Chapter 7 (unless the lender is directly handling the |iquidation) cases
are not to be deducted fromthe collateral proceeds.

(d) Estinmated Loss Payments. See paragraph XVI of Form RD 449-35
(Added 1-13-89, SPEC AL PN)

ADM N STRATI VE :

Refer to Appendix G of this subpart (available in any FHA Ofice) for
advice on howto interact with the | ender on |iquidation and property
nmanagenent .

A It is the responsibility of the State Program Chief to see that FnHA
is being fully inforned by the | ender on all bankruptcy cases.
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B. A bankruptcy cases should be reported i mrediately to the Nationa
Ofice by utilizing and conpl eting a probl enidelinquent status report.
The status report will be conpleted on Form RD 1980-59 in dupli cate.
The Regional Attorney nmust be inforned pronptly of the proceedings.
(Revised 12-05-90, PN 149.)

C. Chapter 11 pertains to a reorgani zation of a business contenpl ating
an ongoi ng busi ness rather than a term nation and di ssolution of the
busi ness where legal protection is afforded to the business as defined
under Chapter 11 of the Bankruptcy Code. Consequently, expenses
incurred by the lender in a Chapter 11 reorgani zati on can never be

l'i qui dati on expenses unl ess the proceedi ng becones a Liquidating 11. If
t he proceedi ng shoul d becone a Liquidating 11, reasonabl e and custonary
i qui dati on expenses may be deducted from proceeds of collatera

provi ded the |l ender is doing the actual l|iquidation of the collateral as
provided in the Lender's Agreenent. Chapter 7 pertains to a |iquidation
of the borrower's assets. |If, and when, liquidation of the borrower's

assets under Chapter 7 is conduced by the bankruptcy trustee, then the
| ender cannot cl ai mexpenses. (Revised 1-13-89, SPEC AL PN

D. The State Director may approve the repurchase of the unpaid
guaranteed portion of the loan fromthe hol der(s) to reduce interest
accrual s during Chapter 7 proceedings or after a Chapter 11 proceedi ng
becormes a liquidation proceeding. n |oans in bankruptcy, any |oss
payment nust be halted in accordance with the Lender's Agreenent and
carry the approval of the State Director. (Revised 1-13-89, SPECI AL PN)

E. The State Director must approve in advance and in witing the
lender's estimated |iquidation expenses on loans in |iquidation
bankruptcy. These expenses nust be reasonabl e and customary and not in-
house expenses of the | ender

F. The lender is responsible for advising FnHA of the conpletion of the
Chapter 11 reorganization plan; however, the FnmHA servicing office wll
monitor the lender's files to ensure tinmely notification of servicing
actions. (Added 1-13-89, SPECIAL PN

G If an estimated loss claimis paid during the operation of the
reorgani zation plan, and the borrower repays in full the remnaining

bal ance of the loan set forth in the plan without an additional |oss
sustained by the by the lender, a Final Report of Loss is not necessary.
The Finance Ofice will close out the estinated | oss account as a Fina
Loss at the time notification of payment in full. (Added 1-13-89,

SPEC AL PN)
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H If the bankruptcy court attenpts to direct that | oss paynments will
be applied to that account other than the unsecured principal first and
then to unsecured interest, the lender is responsible for notifying the
FHA servicing office imrediately. The FnHA servicing office will then
obtai n advi ce from O3C on what actions FnHA shoul d take. (Added 1-13-
89, SPECI AL PN)

I. Protective Advances - Authorized Protective Advances may be incl uded
with the estimated | oss payment associated with the Chapter 11

reorgani zation provided they were incurred in connection with
l'iquidation of the account prior to the borrower filing bankruptcy.
(Added 1-13-89, SPEC AL PN)

J. Adequate Protection - The bankruptcy court can order protection of
the collateral while the borrower is in a reorganization bankruptcy.

The | ender whose collateral is subject to being used by the trustee in
bankrupt cy shoul d i nmedi ately seek adequate protection of the
collateral, including petitioning for a super priority. (Added 1-13-89,
SPEC AL PN)

81980.476 Transfer and assunptions

(a) Al transfers and assunptions will be approved in witing by FrHA
Such transfers and assunptions will be to an eligible applicant.

(b) Transfers and assunptions will be considered without regard to
§1980. 451 (d) of this subpart.

(c) The borrower will submt to FrHA Form RD 449-4 for the required
character evaluation prior to the execution of the Assunption Agreenent.

(d) Available transfer and assunption options to eligible borrowers
i ncl ude the foll ow ng:

(1) The total indebtedness may be transferred to another borrower
on the sane terns.

(2) The total indebtedness may be transferred to another borrower
on different terns not to exceed those terns for which an initia
| oan can be nade.

(3) Less than the total indebtedness may be transferred to anot her
borrower on the sane terns.

(4) Less than the total indebtedness may be transferred to anot her
borrower on different terns.
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(e) In any transfer and assunption case, the transferor, including any
guarantor(s), may be released fromliability by the I ender wth FrHA
witten concurrence only when the value of the collateral being
transferred is at least equal to the amount of the |loan or part of the
| oan being assunmed. If the transfer is for less than the entire debt:
(Revised 8-9-89, PN 115)
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(f)

(1) FnHA nust determine that the transferor and any guarantors have
no reasonabl e debt-paying ability considering their assets and
incone at the tinme of transfer

(2) The FnHA County Committee nust certify that the transferor has
cooperated in good faith, used due diligence to maintain the
collateral against loss, and has otherwise fulfilled all of the
regul ations of this subpart to the best of borrower's ability.

Any proceeds received fromthe sale of secured property before a

transfer and assunption will be credited on the transferor's guaranteed
| oan debt in inverse order of naturity before the transfer and
assunption transaction is cl osed.

(9)

Wien the transferee nmakes any cash downpaynent in connection wth

the transfer and assunption:

(1) The lender will enploy an independent appraiser, subject to
concurrence of both the transferor and transferee, to nmake an
appraisal to determine the fair market value of all the collatera
securing the loan. Such appraisal report fee and any other costs
related thereto will be paid by the transferor and the transferee as
they nutual |y agree.

(2) The market value of the secured Property being acquired by the
transferee, plus any additional security the transferee proposes to
give to secure the debt, will he adequate to secure the bal ance of
the total guaranteed | oan owed, plus any prior liens. |[If any cash
downpaynent is nade, it may be paid directly to the transferor as
payment for equity in the project provided:

(i) The lender recommends and FnHA approves the cash
downpaynent be rel eased to the transferor. The |ender and FnHA
may require that an anount be retained for an established
period of time in escrow as a reserve account as security for
use agai nst any future default on the loan. Any interest
accrui ng on such an escrow account rmay be paid periodically to
the transferor.

(ii) Any payments that are to be made by the transferee to the
transferor in respect to the downpaynent do not suspend the
transferee's obligation to continue to neet the guaranteed | oan
payments as they cone due under the ternms of the assunption

(iii) The transferor will agree not to take any actions

agai nst the transferee in connection with such transfer in the
future without first obtaining the witten approval of FmHA and
the | ender.

(iv) The lender determnes that there is repaynent ability for
t he guaranteed debt assuned and any ot her indebtedness of the
transferee.
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(h) The lender will nake, in all cases, a conplete credit analysis to
determine viability of the project, subject to FnHA revi ew and approval
i ncluding any requirenent for deposits in an escrow account as security
to neet its determned equity requirenents for the project.

(i) The lender will issue a statement to FnHA that the transaction can
be properly transferred and the conveyance instrunments will be filed,
regi stered, or recorded as appropriate and legally perm ssible.

(j) FmHA will not guarantee any additional |oans to provide equity
funds for a transfer and assunption

(k) The assunption will be made on the lender's formof assunption
agr eement .

(I') The assunption agreement will contain the FnrHA case nunber of the
transferor and transferee.

(m Loan ternms cannot be changed by the Assunption Agreement unless
previously approved in witing by FHA, with the concurrence of any

hol der (s) and concurrence of the transferor (including guarantors) if
they have not been rel eased frompersonal liability. Any new loan terns
cannot exceed those authorized in this subpart. The |ender's request
wi Il be supported by:

(1) An explanation of the reasons for the proposed change in the
| oan terms.

(2) Certification that the lien position securing the guaranteed
loan will be maintained or inproved, proper hazard insurance wll be
continued in effect and all applicable Truth in Lending requirenents
will be net.

(n) In the case of a transfer and assunption, it is the lender's
responsibility to see that all such transfers and assunptions wll be
noted on all originals of the Loan Note Quarantee(s). The |lender will
provi de FnHA a copy of the transfer and assunption agreement. Notice
must be given by the I ender to FnHA before any borrower or guarantor is
rel eased fromliability.

(o) The holder(s), if any, need not be consulted on a transfer and
assunption case unless there is a change in | oan terns.

(p) If aloss should occur upon consummati on of a conplete transfer of
assets and assunption for less than the full amount of the debt and the
transferor-debtor (including personal guarantor) is released from
personal liability, as provided in paragraph (e) of this section, the
lender, if it holds the guaranteed portion, may file an estimated
"report of Loss" on FormRD 449-10 to recover its pro rata share of the
actual loss at that time. In conpleting FormRD 440-30, the amount of
the debt assuned will be entered on line 24 as Net Col | atera

(Recovery). Approved
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protective advances and accrued interest thereon nmade during the
arrangenent of a transfer and assunption, if not assumed by the
transferee, will be entered on Form 449-30, lines 13 and 14.

ADM N STRATI VE :

Refer to Appendix G of this subpart (available in any FHA Ofice) for
advice on howto interact with the | ender on |iquidations and property
nmanagenent .

A The State Director may approve all transfer and assunption
provisions if the guaranteed | oan debt bal ance is w thin his/her
i ndi vi dual | oan approval authority including:

1. Consent in witing to the release of the transferor and
guarantors fromliability.

2.  Any changes in | oan terns.

NOTE: The assunption will be reviewed as if it were a new loan. The
Loan Note Quarantee(s) will be endorsed in the space provided on the

forn(s).

B. A copy of the Assunption Agreement will be retained in the FnHA
file. The State Director may notify the Finance Ofice of all approved
transfer and assunption cases on Form RD 1980-7, "Notice of Transfer and
Assunption of a Quaranteed Loan," and submt Form RD 1980-50 for all new
borrowers and Form RD 1980-51, "Add, Change, or Del ete Quaranteed Loan
Record,” in order that Finance records nay be adjusted accordingly.

C.  Any transfer and assunption of |ess than the total indebtedness nust
be submtted to the Director, Business and Industry D vision, for review
and concurrence.

D. If the guaranteed | oan debt bal ance is in excess of the State
Director's loan approval authority, the State Director will forward the
file, together with his/her recomrendations, to the National Ofice for
approval , ATTN  Business and Industry Division

§81980. 477 - 1980.480 [ Reserved]

81980.481 Insured | oans .

Applications fromprivate parties for whom FnHA and such borrowers agree
that a guarantee |l ender is not avail able and from public bodies shall be
processed as insured | oans in accordance with the applicabl e provisions of
this subpart and Subpart A of Part 1942 of this chapter, including the credit
el sewhere requirenent, except as provided in 81980.488 of this subpart which
provi des for the guarantee of taxable bond issues of public bodies. Loans to
public bodies will be used only to finance:
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(a) Comunity facilities as defined in 81980.402 of this subpart, and

(b) Constructing and equi pping industrial plants for |ease to private
busi nesses (not including | oans for operating such businesses) when the
requested loan is not availabl e under Subpart A of Part 1942 of this
chapter.

ADM N STRATI VE :

A Wthout specific witten del egated authority, all insured | oans require
National O fice concurrence prior to approval

B. Applications fromprivate parties for insured | oans wll not be
encour aged.

C. Loan closings on insured loans will be in accordance with this subpart,
the Regional Attorney and applicabl e provisions of Subpart A of Part 1942 of
this chapter.

§81980. 482 - 1980.487 [ Reserved]

§1980.488 (@uaranteed industrial devel opnent bond i ssues

(a) Loans to public bodies will be guaranteed only in connection wth
the issuance of any class or series of industrial devel opnent bonds (as
defined in section 103 (c¢) (2) of the Internal Revenue Code of 1954, as
amended (1RC)), the interest on which is included in gross income under
IRC. No part of the | oan guaranteed by FmHA nay extend to any cl ass or
series of industrial devel opment bonds the interest on which is

excl udabl e from gross i ncone under section 103 (a) (1) of such Code.

Bef ore the execution of any Loan Note Quarantee, the lender wll furnish
FHA evi dence regarding interest on bonds being taxable for Federa

i ncome tax purposes. Such evidence may be in the formof an unqualified
opi nion of a recogni zed bond counsel or a ruling fromthe Interna
Revenue service. Quaranteed |oans to public bodies can only be used for
constructing and equi pping industrial plants for |ease to private

busi nesses engaged in industrial manufacturing and does not provide
funds for debt refinancing, working capital and other m scel | aneous
fees, charges or services. The lessee will have to provi de necessary
capital and sufficient financial strength to provide for a sound

proj ect.

(b) If FnHA and the applicant agree that a guaranteed | ender is not
avai |l abl e, the application nay be considered for an insured | oan under
the provisions of 81980.481 of this subpart.
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ADM N STRATI VE :

The lender i s responsible for notifying the FHA of the taxability of the
proposed bond i ssue.

§1980. 489 [Reserved]

§1980.490 Business and Industry Buydown loans . (Added 06-01-94, PN 225.)

(a) Introduction. This section contains regulations for the Business
and I ndustry Buydown (BIB) |oan program The purpose of this programis
to provide | oan guarantees with reduced interest rates to the borrowers,
under the authority of Public Law 103-50. Al provisions of Subparts A
and E of this part apply to BIB | oans except as provided in this
section. Al forns used in connection with a BIB loan will be those
used with other B& |oans, except as provided in this section

(b) Location of applicants . Businesses eligible for BIB |loans shall be
located within the area covered by the Presidential disaster declaration
related to Hurricanes Andrew or Iniki or Typhoon Qrar.

(c) Interest rate.

(1) If the interest rate charged by the |l ender (note rate) on a BIB
loan is a variable rate in accordance with 81980.423 of this

subpart, the base rate nust be the prine rate as published in the
VIl Street Journal and the note rate nust not exceed the prine rate
as published in the Wall Street Journal by nore than 100 basis
points. If the note rate is fixed, it nust not exceed by nore than
100 basis points the prime rate as published in the Vall Street
Journal on the day the Loan Note Quarantee is issued.

(2) The note rate for a BIB |oan nmust be the sanme for the entire
[ oan, including both the guaranteed and unguaranteed portion

(d) Interest rate buydown .

(1) To be eligible for a BIB | oan, the business nust provide
evidence and the | ender and FnHA nust determine that, at |east for
the first year of the loan, the business will not have adequate cash
flowto meet all of its financial obligations including the required
payments on the proposed loan at the note rate, but that it can neet
all obligations if the interest rate is reduced by 100 basis points.
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(2) During the first year after a Loan Note Quarantee is issued for
a BIB loan, FnHA will pay one percentage point of interest on the
loan directly to the I ender, thereby reducing the interest due from
the borrower by this amount. This interest paynent shall be applied
to both the guaranteed and unguaranteed portion of the |oan pro
ratably accordi ng to FnHA regul ati on.

(3) Interest payments by FnHA nay continue in subsequent years if
the borrower's cash flowis insufficient to pay all obligations

i ncluding the required paynents on the proposed | oan at the note
rate. On or about each yearly anniversary of the prom ssory note
the I ender may submt a request to FnHA for continued interest
paynments, along with current profit and | oss and cash flow
statenents and cash flow projections to show that the continued
payments are needed for another year. FnHA will pronptly reviewthe
material submtted, determ ne whether the continued interest
payments by FnHA are needed to provide for sufficient cash flowin
the comng year, and notify the lender in witing of the

determ nation. Once interest paynents by FnHA are term nated
because the borrower's cash flowis determned to be sufficient to
pay the note rate, such payments will not be made in subsequent
years even if the cash fl ow decreases.

(4) This section does not authorize interest payments by FrmHA on
B& | oans other than those approved under this section. To be
eligible for interest payments by FnHA, the | oan nust be designated
as a BIB | oan when approved and funded from funds authorized by
Publ i ¢ Law 103- 50.

Duration of BIB loan program . No BIBloan will be obligated after

(e)
Sept enber 30, 1994.

(f)

Adm ni strative procedures

(1) A lender that wants a B& application consi dered under BIB
authorities should so indicate by notation on Form RD 449-1 or by
letter submtted with the Form RD 449-1.

(2) FmHA will identify a loan as a BIB |l oan by notation in the top
margi n of Form RD 449-29 and by the "type of assistance" code |isted
on Form RD 1940-3, in accordance with the Forns Manual Insert.

(3) FmHA will set out the interest buydown provisions in accordance
with this section in the Conditional Commtnent for Quarantee. Wen
the Loan Note Quarantee is issued, the I ender and FHA wi || execute
Form RD 1980-48, "Business and Industry Interest Rate Buydown

Agr eenent . "
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(4) The lender will request the interest paynent from FnHA by
submtting Form RD 1980-23, "Request for Business and | ndustry

I nterest Buydown Paynent,” to the FnHA servicing office. Each
request nust cover exactly 1 year and be filed within 30 days after
the anni versary date of the prom ssory note, except when interest
buydown is term nated between anni versary dates. The FnHA servicing
office will review each request for consistency w th FrHA
regul ati ons and the Form RD 1980-48 and, if the claimis valid, wll
approve it and forward it to the Finance Ofice for issuance of the
payment to the |ender

(g) Termnation of interest buydown . Wen FnHA purchases a portion of
a loan, interest buydown w il cease on the entire loan. Interest
buydown wi Il al so cease upon termnati on of the Loan Note Quarantee or
assunption/transfer of the loan. |In the event of any action that causes
the interest buydown to termnate, the lender will submt a claimon
Form RD 1980- 23 for interest buydown paynents through the date of
termnation.

(h) Loan purposes.

(1) Refinancing. Section 1980.452 ADM NI STRATIVE C 1 (d) of this
subpart does not apply to BIB loans if refinancing is needed as a
di rect consequence of the disaster. In such cases, the |ender may
be allowed to bring previously unguaranteed exposure under the
guarantee. No loan will be refinanced unless the current market
value of the collateral is at |east equal to the amount of the | oan
to be refinanced plus any new | oan anount.

(2) Agriculture. Section 1980.412 (e) of this subpart does not
apply to BiB Toans. BIB loans may be guaranteed for agricul ture
producti on, which neans the cultivation, production (grow ng), and
harvesting, either directly or through integrated operations, of
agricultural products (crops, animals, birds, and narine life,
either for fiber or food for human consunption), and di sposal or
mar keting thereof, the raising, housing, feeding (including
comrerci al customfeedl ots), breeding, hatching, control and/or
managenent of farmor domestic animals.

(3) Qher eligible businesses . Higible types of businesses al so
i ncl ude:

(i) Commercial nurseries prinmarily engaged in the production
of ornanental plants and trees and other nursery products such
as bul bs, florists' greens, flowers, shrubbery, flower and
veget abl e seeds, sod, and the grow ng of vegetables from seed
to the transpl ant stage.
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(ii) Forestry which includes establishments primarily engaged
in the operation of tinber tracts, tree farns, forest
nurseries, and related activities such as reforestation.

(iii) The grow ng of mushroons or hydroponics.

(4) Recreation and tourism. Loans may be guaranteed for tourist or
recreation facilities except for hotels, notels, bed and breakfasts,
race tracks, ganbling, or golf courses

(5) Meat processing facilities . The provisions of 81980.411 (a)(8)
of this subpart wll not apply to BIB |oans. Loans, including
wor ki ng capital or debt refinancing, may be guaranteed for

busi nesses engaged in neat or poultry processing.

(i) Small Business Administration . Section 1980.451 (c) of this
subpart Wil not apply to BIB lToans. Applicants eligible for Smal

Busi ness Adm ni stration assistance will be advised of the availability
of that assistance

(j) Loan guarantee limts . Notw thstandi ng the provisions of 81980. 420
of this subpart, the guarantee percentage on any BIB loan will not
exceed 80 percent.

(k) Oedit quality analysis . 1In analyzing the credit quality of a
proposed Toan to a business that has | ost assets to a natural disaster
primary enphasis will be placed on the operating history of the

busi ness, rather than its current financial condition. |If the business
has a sound, profitable and successful history prior to the disaster and
there are reasonabl e projections to ensure it can operate successfully
in the future, the proposed | oan may be approved even if disaster |osses
have caused somewhat |ess equity and/or collateral than woul d normal |y
be expected for a B& |oan guarantee. |f the business appears to have
had an unprofitabl e operation or inadequate cash flow prior to the

di saster, the proposed | oan guarantee will not be approved.

(I') Equity requirements . The equity requirements of 8§1980.441 of this
subpart do not apply to BIB I oans.

(m Collateral . Section 1980.443 ADM N STRATIVE A 2, 3, and 4 of this
subpart WiTT not apply to BIB |loans. Collateral may be considered at
its current market value w thout discount. Wbrk-in-process inventory
may be valued at the estimated narket value of the finished product.

Al costs of producing the finished product nust be included in the cash
fl ow anal ysi s.

(n) GConditional approval . A FormRD 449-14 may be issued prior to
recei pt of specific itens needed to conplete an application package
provi ded:
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(0)

(1) The lender and/or borrower denonstrates to the Government's
satisfaction that it has a need for a pronpt indication of the

avail ability of the proposed | oan guarantee and the conditions under
whi ch a guarantee are avail abl e;

(2) The specific itens mssing fromthe applicati on package wil |
take considerable tine to obtain;

(3) The lender requests a conmtnent prior to providing the itens;
(4) The attachrment to Form RD 449-14 clearly states that the
commitnent is conditioned on satisfactory conpletion of the m ssing
iten(s) and a guarantee will not be issued unless all conditions of
these regul ati ons are net; and

(5 No FormRD 449-14 will be issued prior to the obligation date
establ i shed with the Finance Ofice

Financial statenments . Al requirenents of 81980.451 (i) (13) of

this subpart will apply except that for BIB | oans m ni nrum annua
financial statenents will be required as foll ows:

(p)

(1) For nonagricultural borrowers with a B& i ndebtedness of

$500, 000 or |ess, an annual conpilation by an independent certified
public accountant or by an independent public accountant |icensed
and certified on or before Decenber 31, 1970.

(2) For nonagricultural borrowers with a B& indebtedness of
$500, 001 through $1 mllion an annual review by an independent
certified public accountant or by an independent public accountant
licensed and certified on or before Decenber 31, 1970.

(3) For nonagricultural borrowers with a B& indebtedness of nore
than $1 mllion, an annual audited financial statement by an

i ndependent certified public accountant or by an independent public
accountant |icensed and certified on or before Decenber 31, 1970.

(4) Al agricultural loans will require annual financial statenents
per 81980. 113 of Subpart B of this part.

Agriculture loans . The follow ng additional provisions apply to

Bl B | oan guarantees for businesses engaged in agricul ture production

(2- 25- 87)
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(1) Ceneral policy. This portion of this section contains the
regul ations for making BIB |l oans to farners for agricultura
purposes. BIB |loans nade for agricultural purposes are subject to
the provisions in subparts A and E of this part except as specified.
In addition, certain sections of Subpart B of this part referenced
inthis section are applicable subject to the limtations outlined
inthis section. Several key |oan processing and | oan servicing
requirenents stipulated in Subpart B of this part do not apply to

| oans nade to borrowers under this section

(2) Type of guarantee . BIB loans will be processed under the Loan
Not e Quarantee option of 81980.101 (e)(1) of Subpart B of this part
ONLY. No loan will be processed for a Contract of Quarantee (Line
of Oredit) under 81980.101 (e)(2) of Supart B of this part.

(3) Farmsize. Loan guarantees may be nade under the BI B program
without regard to the size of the farm ng operation

(4) Filing and processing preapplications and applications . |If the
appl i cant has already devel oped material for an FnHA Farner Prograns
loan or if the financial and production information required by

§1980. 113 of Subpart B of this part is needed to docunent repaynent
ability or is required by the | ender, 81980.113 of Subpart B of this
part may apply with the foll ow ng exceptions:

(i) Lines of credit will not be guaranteed.

(ii) If the application is submtted solely for a farmas
defined in 81980.106 (b) of Subpart B of this part, FormRD
1980- 25, "Farmer Programs Application,” or FormRD 449-1, wll
be used as an application for assistance.

(5 Evaluation of applications . |If the application is devel oped
and processed i n accordance with 81980. 113 of Subpart B of this
part, the provisions outlined in 81980.114 of Subpart B of this part
apply with the fol |l owi ng excepti ons:

(i) Tineframe requirements for the eval uation of applications
and references to the Approved Lender Program are not
appl i cabl e.

(ii) County Commttee reviews of applications processed under
this section will not be required. |If the |oan approva
official finds the applicant is not eligible, the applicant

will be notified in witing of the reasons for di sapproval and
hi s/ her rights through inclusion of the Equal Oedit
Qoportunity Act (ECOA) statenent. An opportunity will be given
for an appeal as set out in Subpart B of Part 1900 of this
chapter.
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(2- 25-87)

(6)

(7)

(iii) Wen applied to BIB applications, references in

81980. 114 of this part to "County Ofice" shall nornally be
construed to mean "State Ofice.”" References to "County
Supervi sor” shall be construed to nmean "Busi ness and | ndustry
Chief or Community and Busi ness Prograns Chief, or other
appropriate FnmHA of ficial as designated by the State Director.”

Terns of | oan repaynent

(i) Principal and interest on the loan will be due and payabl e
to coincide with the cash flow operating cycle of the business.
Installments will be schedul ed for payment as agreed upon by
the | ender and borrower on terns that reasonably assure
repaynment of the loan. The first installnent to include a
repaynment of principal may be schedul ed for paynment after the
project is operational and has begun to generate incone.
However, such installnment will be due and payable within 6
years fromthe date of the debt instrument and at | east
annual ly thereafter. Interest will not be deferred and will be
due at least annually fromthe date of the debt instrument. In
granting a deferral of principal payment, the | oan approva
official must docunent based on pro forna financial statenents
and the nature of the crop that the deferral of paynents is
necessary.

(ii) The lender nmust ensure that |oan repaynent is schedul ed
to elimnate the possibility of a balloon payment at the end of
the | oan.

Agriculture BIB | oan purposes . Loans nay be nmade only for the

fol | owi ng purposes:

(i) Qperating purposes as outlined in 81980.175 (c)(1) of
Subpart B of this part except for those stipulated in
paragraphs (c)(1)(iv) and (vii) of that section

(ii) Real estate purposes as outlined in §1980.180 (c) of
Subpart B of this part except for those stipulated in
paragraphs (c)(1) and (4) of that section
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(iii) Refinancing in accordance with paragraph (h)(l) of this
section and 881980.411 (a)(11), 1980.451 (i)(19), and 1980. 452
ADM N STRATI VE C [except 8§1980.452 ADM N STRATIVE C | (d)] of

this subpart.

(8) Sodbuster and swanpbuster requirenents . The provisions of
Exhi bit Mof Subpart G of Part 1940 of this chapter will apply to
| oans made to enterprises engaged in agricultural production

§81980. 491 - 1980.494 [ Reserved]
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§1980.495 FnHA forns and gui des .

The follow ng FnHA fornms and gui des, as applicable, are used in
connection with processing B& , D&, and DARBE | oan guarantees; they are
incorporated in this subpart and nade a part hereof: (Revised 10-17-89,
SPEC AL PN)

(a) FormRD 449-1, "Application for Loan and Quarantee,” is referred to
as "Appendi x A"

(b) The "Certificate of Incunbency and Signature" is referred to as
"Appendi x B."

(c) "Qiidelines for Loan Quarantees for A cohol Fuel Production
Facilities" is referred to as "Appendix C"

(d) "A cohol Production Facilities Planning, Performng, Devel opnent
and Project Control™ is referred to as "Appendix D."

(e) "Environmental Assessnment Quidelines" is referred to as "Appendi x
E"

(f) FormRD 449-14, "Conditional Commtnent for Quarantee,” is referred
to as "Appendix F."

(g) "Liquidation and Property Management Quide" is referred to as
"Appendix G"

(h) "Suggested Fornmat for the (pinion of the Lender's Legal Counsel” is
referred to as "Appendix H"

(i) "Regulations for Loan Quarantees for Drought and D saster Relief"
and Forns FnHA 1980-68, "Lender's Agreenent - Drought and D saster
Quaranteed Loans," 1980-69, "Loan Note Quarantee - Drought and D saster
Quaranteed Loans," and 1980-70, "Assignnent Quarantee Agreenent -
Drought and Disaster Quaranteed Loans"” are referred to as "Appendix |."
(Added 1-3-89, SPECIAL PN.)

(j) "Business and Industry Application Priority Points Scoring” is
referred to as "Appendix J." (Revised 8-30-89, PN 116)

(k) "Regulations for Loan Quarantees for Disaster Assistance for Rural
Busi ness Enterprises” and Forns FnHA 1980-71, "Lender's Agreenent -

Di saster Assistance for Rural Business Enterprises Quaranteed Loans,"
1980-72 "Loan Note Quarantee - D saster Assistance for Rural Business
Enterpri ses Quaranteed Loans,"” and 1980-73 "Assi gnment Quar ant ee
Agreement - Disaster Assistance for Rural Business Enterprises
Quaranteed Loans" are referred to as "Appendix K" (Added 10-17-89,
SPEC AL PN)
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§1980.496 Exception authority .

The Adm nistrator may in individual cases grant an exception to any
requi renent or provision of this subpart which is not inconsistent with any
applicable law or opinion of the Conptroller CGeneral, provided the
Adm ni strator determ nes that application of the requirenent or provision
woul d adversely affect the Covernnent’'s interest. Requests for exceptions
must be in witing by the State Director and submtted through the Assistant
Adm ni strator, Community and Busi ness Prograns. Requests nust be supported
with docunentation to explain the adverse effect on the Government's interest,
propose alternative courses of action, and show how the adverse effect will be
elimnated or mnimzed if the exception is granted.

81980. 497 Ceneral admnistrative .

Refer to Appendix G of this subpart (available in any FHA O'fice) for
advice on howto interact with the O3C on |iquidations and property
nmanagenent .

(a) Ofice of the General Counsel (O3C) . In performng the FrHA
functions wth regard to B&, D&, and DARBE | oans, the advice and
assi stance of OBC nmay be sought and foll owed on any | egal matter.
However, it is the responsibility of the lender to ascertain that all
requi renents for making, securing and servicing the |oan are duly mnet.
I f FHA has any questions concerning the lender's resolution of these
matters, OGC should be consulted. Assistance of O3C will be requested
on all loans specified herein and all |iquidations and workouts.
(Revised 10-17-89, SPECI AL PN

(b) GContact with O3 . Initial informal contact with O3C shoul d be nade
as soon as possible. FnHA State Directors should use the foll ow ng
format in fornally requesting | egal assistance on workouts.
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(1) Oigination: Al witten requests nust conme fromthe State
Director.

(2) Method: Request should be made by referral nenorandumto the
Regi onal Attorney setting forth a brief statenent of the facts, the
reason assistance is requested, the extent of |egal assistance
sought, the date when FnHA's response to the lender's |iquidation
plan (if any) is due, and:

(i) Projected |losses on collateral : e.g., projected | osses on
collateral are expected to be significant.

(ii) Unusual or conplex nature of primary collateral : e.g.,
multi-state foreclosures or foreclosures of Teases or general

i nt angi bl es.

(iii) Presence of other major creditors or of senior

creditors: e.g., guaranteed IToan collateral nay be subject to a
prior Tien or other creditors nay have rights in other assets

of borrower, such as inventory and accounts receivable.

(iv) Litigation: e.g., bankruptcy, other foreclosure suits.

(3) Materials to submt : Referral menmoranduns will be acconpanied
by a copy of Tender's Tiquidation plan together with a copy of
FHA s pl anned response and princi pal | oan papers, conditiona

comm tnent for guarantee, guarantee docunents and any commrents from
the National Ofice. |If lender refuses to prepare a plan, the State
Director should so state. DO NOT SEND DOCKETS unl ess specifically
requested by OCC

(c) Reviews prior to issuance of the loan note guarantee . After the
conditional commtnent for guarantee has been issued and proposed with
cl osi ng docunents prepared by the | ender and forwarded to FnHA with the
lender's |l egal counsel's opinion in the suggested fornmat of Appendix H
of this subpart, but prior to issuing the | oan note guarantee, the State
Director will forward the | oan docket to the
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Regi onal Attorney for review After an admnistrative review, the State
Director will include with the docket a letter with recomnmendati ons and
i ndi cati ng any special itens, docunments or problens that need to be
addressed specifically which may have a significant inpact upon the |oan
or may be contrary to the regulation. The docket will be assenbl ed for
OCC review in accordance with 81980.451 Adnministrative B 5 of this
Subpart and i ndexed and t abbed.

(d) Please subnmt the following for OC review . Copies of:

(1) Letter fromFnHA National Office authorizing | oan guarantee
containing conditions (if applicable);

(2) Form RD 449-14, including any anmendnents;
(3) Loan Agreenent;
(4) Promssory Notes;

(5) Security docunents - Real Estate Mortgage, Security Agreenent,
Fi nancing Statenents, and Leases (if applicable);

(6) Personal or corporation guarantees with related security
docunent s;

(7) Proposed Form RD 449- 35.
(8) Proposed Form RD 449- 34.
(9) Proposed Form RD 449-36, if any;

(10) Proposed Lender's Certification (81980.60 of Subpart A of this
part); and

(11) Qpinion of Lender's Counsel in formprescribed by OGC

(e) Do not subnmt for O review feasibility studies, title
information, or the original application unless specifically requested
to do so.

(f) QOGC Advice.

The Regional Attorney will review the docket and furnish advice to FnHA
on whether it may issue the LOAN NOTE GUARANTEE AFTER THE LOAN IS
CLOSED. SUCH ADVICE IS FOR THE BENEFI T OF FrHA ONLY AND DCES NOT

RELI EVE THE LENDER OF | TS RESPONSI Bl LI TI ES UNDER FnHA REGULATIONS.  The
Regi onal Attorney at his/her option may attend the | oan cl osing.
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Upon recei pt of the Regional Attorney's advice, the State Director wll
correct or cause to be corrected any noted deficiencies before issuing
the Loan Note Cuarantee.

(g) Delegation of authority . The State Director nay del egate those
adm ni strative duties and responsibilities as authorized in the

Adm ni strative sections of this subpart, except those specifically
reserved to the State Director.

8§1980.498 Business and Industry D saster Loans . (Added 10-05-92,
SPECI AL PN.)

(a) Introduction. This section contains regulations for the Business
and Industry D saster (BID |oan program The purpose of the programis
to provide | oan guarantees under the authority of the D re Energency
Suppl enent al Appropriations Act, 1992, Public Law 102-368. These

guar ant eed | oans cover costs arising fromthe consequences of natural
di sasters such as Hurricanes Andrew and I ni ki and Typhoon Qrar t hat
occur after August 23, 1992, and receive a Presidential declaration.
Al'so included are the costs to any producer of crops and |ivestock that
are a consequence of at least a 40 percent loss to a crop, 25 percent
loss to livestock, or damage to building structures froma m croburst
wi nd occurrence in cal endar year 1992. No BID |oan guarantee will be
approved after Septenmber 30, 1993. Al provisions of Subparts A and E
of Part 1980 of this chapter apply to BID | oans, except as provided in
this section. Al fornms used in connection with a BID loan will be
those used with other Business and Industry (B& ) |oans, except as
provided in paragraph (n) of this section. (Revised 08-03-93, SPEC AL
PN.)

(b) Location of applicants .

(1) Section 1980.405 of this subpart, "Rural area determnations,"
will not apply to BID loans. BID |oans may be nmade in rural and
nonrural areas.

(2) Eigible borrowers' businesses nust be located within the area
covered by the Presidential declaration except for those with
qualifying |l osses frommcroburst wind i n accordance with paragraph
(a) of this section.

(c) Loan purposes . Loans nay be guarant eed for the purposes listed in
81980. 411 of this subpart, "Loan purposes,” except as foll ows:

(1) Relationship to disaster . The purpose of any BID | oan nmust be
to cover costs that are a direct consequence of a natural disaster

or mcroburst of wind in accordance with paragraph (a) of this
section. The anount of the |oan nust not be greater than the anount
needed as determ ned by the Rural Devel opnent Adm ni stration (RDA)
to cure probl ens caused
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by the natural disaster so that the business is reestablished on a
successful basis. Facilities which were damaged or destroyed by the
natural disaster may be repaired or replaced by nodern facilities as
necessary to ensure success. Replacenment by nmodern facilities will
not be nade solely for the purpose of enlarging the business or
increasing its production capacity. No |loan for a change of purpose
of the business will be guaranteed. Higible refinancing or working
capital loans should not exceed the amount needed to overcone the
financial distress caused by the disaster. Losses that were
adequately paid by insurance or by |oans or grants from ot her
sources will not be covered by BID |oans. BID |oans nmay be used to
suppl ement i nsurance paynents and/ or assistance from other sources
when t he insurance coverage or other assistance is not sufficient.

(2) Refinancing. Section 1980.452 ADM NI STRATIVE C 1 (d) of this
subpart does not apply to BIDloans. |f refinancing is needed as a
di rect consequence of the disaster, the I ender nay be allowed to
bri ng previously unguaranteed exposure under the guarantee. No |oan
will be refinanced unless the current nmarket value of the collatera
is at |least equal to the anmount of the loan to be refinanced plus
any new | oan anount.

(3) Agriculture. Section 1980.412 (e) of this subpart does not
apply to BiDToans. BID loans may be guaranteed for agricul ture
producti on, which neans the cultivation, production (grow ng), and
harvesting, either directly or through integrated operations, of
agricultural products (crops, animals, birds, and narine life,
either for fiber or food for human consunption), and di sposal or
mar keting thereof, the raising, housing, feeding (including
comrerci al customfeedl ots), breeding, hatching, control and/or
managenent of farmor domestic ani mals.

(4) Qher eligible businesses . Higible types of businesses al so
i ncl ude:

(i) Commercial nurseries prinmarily engaged in the production
of ornanental plants and trees and other nursery products such
as bul bs, florists' greens, flowers, shrubbery, flower and
veget abl e seeds, sod, and the grow ng of vegetables from seed
to the transpl ant stage.

(ii) Forestry which includes establishments primarily engaged
in the operation of tinber tracts, tree farns, forest
nurseries, and related activities such as reforestation.

(iii) The grow ng of mushroons or hydroponics.
67
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(5 Recreation and tourism. Loans may be guaranteed for tourist or
recreation facilities except for hotels, notels, bed and breakfasts,
race tracks, ganbling, or golf courses

(6) Meat processing facilities . The provisions of 81980.411 (a)(8)
of this subpart wll not apply to BID |oans. Loans, including
wor ki ng capital or debt refinancing, may be guaranteed for

busi nesses engaged in neat or poultry processing.

(d) Federal Energency Managenent Agency (FEMA) . BID | oans may be
approved only to the extent that the assistance is not avail able from
FEMA. The case file will be docunented to show that FEMA assi stance was
not avail able or that FEMA assistance is not adequate to cover the costs
as a consequence of the natural disaster.

(e) Small Business Admnistration . Section 1980.451 of this subpart
will not apply to BIDToans. Applicants eligible for Small Business
Adm ni stration assistance will be advised of the availability of that
assi st ance.

(f) Loan guarantee limts . Notw thstandi ng the provisions of 81980. 420
of this subpart, the guarantee percentage on any BID loan will not
exceed 80 percent.

(g0 Oedit quality analysis . 1In analyzing the credit quality of a
proposed Toan to a business that has | ost assets to a natural disaster
primary enphasis will be placed on the operating history of the

busi ness, rather than its current financial condition. |If the business
has a sound, profitable and successful history prior to the disaster and
there are reasonabl e projections to ensure it can operate successfully
in the future, the proposed | oan may be approved even if disaster |osses
have caused somewhat |ess equity and/or collateral than woul d normal |y
be expected for a B& guarantee. |If the business appears to have had an
unprofitabl e operation or inadequate cash flow prior to the disaster

the proposed | oan guarantee w |l not be approved.

(h) Equity requirements . The equity requirements of 8§1980.441 of this
subpart do not apply to BID I oans.

(i) Feasibility studies . Feasibility studies as required by 8§1980. 442
of this subpart will not be required for BID |loans if the business has a
successful financial history that supports future plans and projections
that indicate a successful operation with adequate repaynent ability.
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(j) Collateral . Section 1980.443 ADM N STRATIVE A 2, 3, and 4 of this
subpart WilT not apply to BID |loans. Collateral may be considered at
its current market value w thout discount. Wbrk-in-process inventory
may be valued at the estimated narket val ue of the finished product.

Al costs of producing the finished product nust be included in the cash
fl ow anal ysi s.

(k) GConditional approval . A FormRD 449-14, "Conditional Conm t nment
for Quarantee,”™ may be issued prior to receipt of specific itens needed
to conpl ete an applicati on package provided:

(1) The lender and/or borrower denonstrates to the Government's
satisfaction that it has a need for a pronpt indication of the
availability of the proposed | oan guarantee and the conditions under
whi ch a guarantee are avail abl e;

(2) The specific itens mssing fromthe applicati on package wil |
take considerable tine to obtain;

(3) The lender requests a conmmitment prior to providing the itens;

(4) The attachment to Form RD 449-14 clearly states that the
commitnent is conditioned on satisfactory conpletion of the m ssing
iten(s) and a guarantee will not be issued unless all conditions of
these regul ations are net; and

(5 No FormRD 449-14 will be issued prior to the obligation date
establ i shed with the Finance Ofice

(I') Financial statements . Al requirenents of 81980.451 (i) (13) of
this subpart will apply except that it is nodified for BID loans to
requi re mni mum annual financial statenents as foll ows:

(1) For nonagricultural borrowers with a B& indebtedness of

$500, 000 or |ess, an annual conpilation by an independent certified
public accountant or by an independent public accountant |icensed
and certified on or before Decenber 31, 1970.

(2) For nonagricultural borrowers with a B& indebtedness of
$500, 001 t hrough $1, 000, 000, an annual review by an i ndependent
certified public accountant or by an independent public accountant
licensed and certified on or before Decenber 31, 1970.
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(3) For nonagricultural borrowers with a B& indebtedness of nore
than $1 mllion, an annual audited financial statement by an

i ndependent certified public accountant or by an independent public
accountant |icensed and certified on or before

Decenber 31, 1970.

(4) Al agricultural loans will require annual financial statenents
per 81980.113 of Subpart B of Part 1980 of this chapter. (Revised
07-26-93, SPECIAL PN )

Agriculture loans . The follow ng additional provisions apply to
oan guarantees for businesses engaged in agricul ture production

(1) Ceneral policy. This portion of this section contains the
regul ations for making BID |l oans to farners for agricultura
purposes. BID loans nmade for agricultural purposes are subject to
the provisions in Subparts A and E of Part 1980 of this chapter
except as specified. 1In addition, certain sections of Subpart B of
Part 1980 of this chapter referenced in this section are applicable
subject to the limtations outlined in this section. BIDI|oans nmade
for agricultural purposes are made under the Business and | ndustry
authority of Section 310B of the Consolidated Farm and Rural

Devel opnent Act of 1972, as anended. |In this regard, several key

| oan processing and | oan servicing requirenents stipulated in
Subpart B of Part 1980 of this chapter do not apply to | oans nade to
borrowers under this section. Only the naterial cross_referenced to
Subpart B of Part 1980 of this chapter is to be utilized in lieu of
or in addition to the requirenents contained in Subpart E of Part
1980 of this chapter in processing |oans under this section

(2) Type of guarantee . See 8§1980.101 (e)(1) of Subpart B of Part
1980 of this chapter. BIDloans wll be processed under the Loan
Note CQuarantee option ONLY. No loan will be processed for a
Contract of Quarantee (Line of Oedit) under this section

(3) Abbreviations and definitions

(i) The abbreviations and definitions found in 81980. 106 of
Subpart B of Part 1980 of this chapter will apply to | oans made
under this section except for "famly farm" "related by bl ood
or marriage," and "subsequent loans." (Revised 09-30-93,

SPECI AL PN.)
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(ii) Loan guarantees may be nmade under the BI D program wi t hout
regard to the size of the farm ng operation

(4) Loan eligibility requirements . 1In addition to the requirenents
set forth in this subpart, the requirenents in 81980.175 (b) of
Subpart B of Part 1980 of this chapter regarding controlled

subst ances are applicabl e.

(5 Filing and processing preapplications and applications . |If the
appl i cant has already devel oped material for an FnHA Farner Prograns
loan or if the financial and production information required by

§1980. 113 of Subpart B of Part 1980 of this chapter is needed to
docunent repaynment ability or is required by the | ender, 81980.113

of Subpart B of Part 1980 of this chapter may apply with the

foll owi ng exceptions: (Revised 07-21-93,

SPECI AL PN.)

(i) Lines of credit will not be guaranteed.

(ii) Tinmeframes for applicant/lender notification in §1980.113
of Subpart B of Part 1980 of this chapter do not apply.

(iii) If the application is submtted solely for a farmas
defined in 81980.106 (b) of Subpart B of Part 1980 of this
chapter, FormRD 410-1, "Application for FnHA Services," or

Form RD 449-1, "Application for Loan and Quarantee,” wll be
used as an application for assistance.
(Revi sed 09-30-93, SPECIAL PN)

(6) Evaluation of applications . |If the application is devel oped

and processed 1 n accordance wi th 81980. 113 of

Subpart B of Part 1980 of this chapter, the provisions outlined in
§1980. 114 of Subpart B of Part 1980 of this chapter applies with the
foll owi ng exceptions: (Revised 07-21-93, SPEC AL PN.)

(i) Tineframe requirements for the eval uation of applications
and references to the Approved Lender Program are not
appl i cabl e.

(ii) County Commttee reviews of applications processed under
this section will not be required. |If the |oan approva
official finds the applicant is not eligible, the applicant
will be notified in witing of the reasons for di sapproval and
the opportunity given for an appeal as set out in Subpart B of
Part 1900 of this chapter.

(7) Ternms of |oan repaynent
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(8)

(i) Principal and interest on the loan will be due and payabl e
to coincide with the cash flow operating cycle of the business.
Instal lments will be schedul ed for payment as agreed upon by
the I ender and borrower on terns that reasonably assure
repaynment of the loan. The first installnent to include a
repaynment of principal may be schedul ed for paynment after the
project is operable and has begun to generate incone. However,
such installnment will be due and payable within 6 years from
the date of the debt instrunent and at |east annually
thereafter. Al accrued interest will be due at l|east annually
fromthe date of the debt instrument. 1In no case will interest
be deferred. 1In granting a deferral of principal paynent, the
| oan approval official must docunent based on pro forma
financial statenents and the nature of the crop that the
deferral of paynents is necessary.

(ii) The lender nmust ensure that |oan repaynent is schedul ed
to elimnate the possibility of a balloon payment at the end of
the | oan.

BID agriculture | oan purposes . Loans nay be made only for the

fol l owi ng purposes: (Revised 07-21-93, SPECI AL PN.)

(9)

(i) Qperating purposes as outlined in 81980.175 (c)(1) of
Subpart B of Part 1980 of this chapter except for those
stipulated in paragraphs (c)(1)(iv) and (vii) of that section

(ii) Real estate purposes as outlined in §1980.180 (c) of
Subpart B of Part 1980 of this chapter except for those
stipulated in paragraphs (c)(1) and (4) of that section.

(iii) Refinancing in accordance with paragraphs (c)(1) and
(c)(2) of this section and 881980.411 (a)(11), 1980. 451
(i)(19), and 1980. 452 ADM N STRATI VE C [ except 8§1980. 452
ADM NI STRATIVE C 1 (d)] of this subpart. (Added 07-21-93,
SPECI AL PN.)

Sodbust er and swanpbuster requirements . The provisions of

Exhi bit Mof Subpart G of Part 1940 of this chapter will apply to
| oans made to enterprises engaged in agricultural production

§1980. 499 [Reserved]
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81980.500 OWB control nunber .

The coll ection of information requirenents contained in this rule have
been approved by the Ofice of Managenment and Budget and have been assi gned
OVB control nunber 0575-0029.

Attachments: Appendices C D, EE G H I, J, and K

oMo
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QU DELI NES FCR LOAN GUARANTEES FOR ALCCHOL FUEL PRCODUCTI ON FAQ LI TI ES

(1) Alcohol production facility . An alcohol production facility is a
facility in which alcohol, suitable for use by itself or in conbination with
et her substances as a substitute for petrol eumor petrochem cal feedstocks and
not suitable for beverage purposes, is nmanufactured from bi onass.

(2) The alcohol production facility includes all facilities necessary for the
producti on and storage of al cohol and the processing of the by-products of

al cohol production. The intent is to limt the al cohol and by-products
processing facilities to those facilities which are necessary to yield

mar ket abl e products and necessary for the financial success of the project.
Further refinements, such as gasoline blending or the construction of
facilities which use the al cohol or by-products in another nmanufacturing
process, are not considered part of the al cohol production facility.

(3) Application will be reviewed by both B& personnel and the State Ofice
engi neer and forwarded to the National Ofice if approval is recomrended.

(4) The applicant should have a startup tangi bl e book equity of 20-25
percent. Appraisal surplus and subordinated debt are not eligible equity
itens.

(5 Loan maturity maximunms will be as foll ows:

Real estate = 15 - 20 years

Machi nery & Equi prrent 10 years or |ess depending on the

estinated life of the equi pnent invol ved

Wr ki ng capital = 3 years (It is assumed that the
additional equity required for these
projects will provide much of the
wor ki ng capital needs.)

(6) Farners Home Administration will ordinarily only finance new facilities
and will not get involved in the refinancing of existing ones.

(7) Priority consideration will be given to the use of the prinary fuel other
than petrol eumor natural gas.
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(8) A positive energy bal ance nust be indicated and supported by appropriate
data; i.e., the energy content of the al cohol produced at the al coho
production facility nust be greater than the energy used to produce the

al cohol and by- products.

(9) Plant location, inrelation to feedstocks, prinary fuel and markets for
products and by-products, will be an inportant consideration

(10) Debt refinancing will only be considered in nodest amounts and only when
necessary to provide a satisfactory lien position

(11) Feasibility studies are very inportant and required and will be prepared
by conpetent and know edgeabl e i ndependent parties.

(12) Participating | enders nust either have expertise or the availability of
expertise in this field.

(13) The proposed operating nanagers nmust have experience in this or a
related field.

(14) A cohol Fuel Production Facilities are eligible for assistance under the
Drought and Disaster (D&) Cuaranteed Loan and D saster Assistance for Rural
Busi ness Enterprises (DARBE) prograns described in this subpart, and
especially in Appendi x I and Appendi x K Any such | oan nust neet the

requi renents for D& and DARBE | oans.

oMo
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ALCOHOL PRCDUCTI ON FACQ LI TI ES

PLANNI NG PERFCRM NG DEVELCPMENT AND PRQJECT CONTRCL

(1) Design Policy. The borrower shall ensure or cause to be ensured that:

(A). Al project facilities are designed utilizing accepted

engi neering practices and are conformed to applicable Federal, State
and | ocal codes and requirenents.

(B). Proven equi pment and processes are enployed in all project
facilities unless an exception is granted by the Adm nistrator or
desi gnee of the Farnmers Hone Adm nistration (FrHA) ("Adm nistrator")

in accordance with paragraph (B)(2) hereof and pilot equipment or
processes are used instead.

(1). Equi pnent and processes shall be considered "proven" if

they have been successfully enployed in other commercia
facilities.

(2). Equi pnent and processes shall be considered pilot if
they have not been used in a conmmercial operation but have been
operated on a scale such that all design and material problens
have been identified and resol ved and operations mnai ntained to
denmonstrate that the equi pnent and process may be successful ly
applied to the proposed commercial operation. Pilot equiprent

and processes may be considered for use in the project subject
to the foll ow ng:

(a). The plans, specifications, and operational data
for the applicable facilities are reviewed by the Adm ni strator
or designee and lender. If, in the opinion of FnHA, the
proposed processes or equi pment are insufficiently devel oped to
assure reliable and successful operation of the project, proven
processes and equi prment will be utilized

(b). If pilot processes or equipnent are used, the
Admi ni strator or designee will also require that:

(i) Reasonable provision is nade in the project
for conversion to proven equi pment or processes; and

(ii) The borrower agrees to convert to proven
equi prent or processes if conversion is necessary to
protect the interest of the Governnent in the project. A
reserve account for this conversion may be required
This account will not be an eligible | oan purpose.

(©. Facility and equi prment design incorporates cost-effective
primary fuel systens, energy recovery systens and conservation
nmeasures to the maxi numextent that this is feasible and consi stent
with paragraphs (1) (A and (B) of this Appendix.
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(Il) Technica

Servi ces

(A).

The borrower is responsible for sel ecting engi neering

consultants with suitabl e experience, training and professiona
conpetence in the design and construction of the project to assure
that the conpleted project will operate at the prescribed | evel s of
performance. |In discharging its responsibility the borrower will
obtain or cause to be obtained:

(1).

(2).

Ful I engi neering services for design and construction
i nspection for all project facilities. Resident inspection by
qualified persons will be required.

Agreenents for engineering or design/build services

whi ch describe the project facilities in terns of the
paraneters critical to the successful operation of the project.
The parameters shall include input quantities, conversion
efficiency, rate of production and fuel consunption and product
qual ity under nornal operating conditions. The design
paranmeters will be nutually agreed upon by the borrower,
lender, the State Director and the project engineer, and may
not be nodified without the witten concurrence of each of
these parties. These agreenents for engineering or
design/build services will require, or the borrower will

ot herwi se obtain, assurance satisfactory to the State D rector
t hat:

(a) The project engineer will naintain adequate
i nsurance to protect the borrower, |ender and the Government
fromincurring expenses resulting fromerrors and om ssi ons of
t he engi neer in perfornmance of engi neering services.

(b) The project engineer will certify that only proven

equi prent and processes will be utilized in the proposed
devel opnent. The State Director may request evidence of
successful operations of such proven equi pment and process.
proven equi pnent or processes are not used in the project, the
project engineer will identify these itens and provide the
i nformati on necessary for acceptance by the Adninistrator
borrower and | ender in accordance with paragraph (1) (B) (2) of
thi s Appendi x.

(c) If used equipnent or existing facilities are
incorporated into the project, they nmust be inspected by the
proj ect engineer or by another qualified engi neer of the
borrower. This engineer will prepare a report describing the
proposed facilities or equipnment and will comrent on their
suitability for use in the project. The report will also

identify the nodifications necessary for successful integration

into the project. A cost estimate will also be included

conpari ng new equi prent and facilities to the proposed existing

facilities or used equipnent. Consideration



(d)

(e)

(f)

(9)
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nmust be given to the relative energy requirenments of used and
new facilities and their relative operation and nai nt enance
costs.

The project engineer or qualified individuals

representing the manufacturer of principal equipnent (or the
desi gner/builder if the contractor has designed the plant) will
visit the plant site at reasonable intervals for a period of
one year after substantial conpletion of the project. Such
personnel will be experienced in the proper operation and

nmai nt enance of applicable plant conponents. A report wll be
presented to the borrower within two weeks of each site visit
advi si ng the borrower of operation and mai nt enance
deficiencies. A copy of each report will be forwarded to the
State Director and | ender by the borrower.

The project engineer will prepare or supervise the
preparation of a record drawing of all facilities. ne copy
will be subnitted to the I ender and the borrower.

The project engineer or another group acceptable to

the State Director and | ender will prepare an operati on and

mai nt enance nanual and assi st the borrower in the startup of
the project. The operation and nai nt enance manual wil |
descri be the specific operation and nai nt enance procedures

whi ch must be perfornmed for the project to operate at its rated
capacity and efficiency and outline product testing, quality
control, plant safety and energency shut-down procedures.

The project engineer will assist the borrower in

determ ning acceptability of materials, equipnent and
construction during the construction period, review shop
drawi ngs, paynent estimates and change orders, and assist in
determ ni ng substantial conpletion of the project and fina
conpl etion of individual contracts.

(1) The project is substantially conpl ete when:

(i) Construction is sufficiently conpleted in
accordance with plans and specifications so that the
project may be used for its intended purpose, and;

(ii) The project is producing products of the
quantity and quality and at the conversion and
energy efficiencies proposed in the conpl eted
application submtted by the | ender and borrower and
approved by the FnHA
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(2) The State Director nust concur that the project
is substantially conplete. The follow ng evidence, in
formand substance satisfactory to the State Director and
| ender, must be submitted prior to such concurrence

(i) A certificate fromthe project engi neer
stating that all facilities are substantially
conpl ete. Engi neers who desi gn specialized
equi prent or processes nust also certify that
construction/ fabrication is acceptable in
accordance with plans and specifications previously
approved by them The certification of the project
engi neer nust be based upon a project startup
procedure where the conpl ete project operates
continuously to reach steady-state operating
conditions. During this period contractors and
engineers will identify and correct problens in
operations, mal functions in equipnent, failure in
materials and defects in worknmanship. After this
pre-startup, the certifying engineers will nonitor
project operations for a continuous period of at
| east 72 hours or 3 consecutive batch runs as
appropriate to assure that all equipnent is
operating satisfactorily at rated capacity and
efficiency.

(ii) Copies of system operation and perfornance
data obtained during project start-up

(iii) Exceptions to substantial conpletion and a
list of nonsubstantial itens which nust be conpl eted
prior to release of any contractor's retainage.

(3) |If the project is not producing products of the
requi red quantity or quality at the prescribed conversion
efficiencies, even though the project is otherw se
physically conplete in accordance with paragraph (1) (i)
of this subparagraph, the project engineer will prepare a
report identifying the corrective actions including an
estimate of costs and additional time necessary to meet
establ i shed perfornmance criteria.

(4) The project nust be certified to be substantially
conpl ete by an i ndependent engineer if any portion of the
proj ect has been desi gned or constructed by the borrower
or the project engineer has participated in any portion
of the construction
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(B) Modification of plans and specifications will not be made
without the witten authorization of the project engineer

(© The Admnistrator, State Director or their representative's
acceptance or concurrence in feasibility studies, prelimnary
engi neering reports, plans, specifications, contract docurments and
payment estimates will not be construed as a representation of the
adequacy of samne, reliability of cost estimates or quality of
construction, nor will such acceptance or concurrence be deened a
wai ver of any of the Government's rights or renedi es agai nst any
person or party. Reviews and construction inspections by the
Admnistrator, State Director or their representatives are solely
for the benefit of the Governnment and do not relieve the |ender or
borrower of their obligation to conduct project reviews and
i nspecti ons.

(111) Project Construction

(A) Borrower will not award contracts for the construction of any
project facilities unless and until

(1) The borrower obtains applicable construction permts,
ri ght-of-ways, |icenses and approval s of Federal, State and
| ocal authorities for the construction of such facilities.

(2) The State Director concurs in applicable plans,
speci fications and contract docunents. Standard contract
docunents prescribed for use in Federally assisted projects nay
be used as a guide for determning the m ni num standards for
contract acceptability. These standard docunments are contai ned
in Quide 18 and 19 of Subpart A of Part 1942 of this Chapter
(available in any FnHA office).

(B) The borrower has the responsibility, without recourse to the
Governnent, for the settlenment and satisfaction of all contractua
and admnistrative issues arising out of procurenents. This
includes, but is not limted to, disputes, clains, protests of
awards, or other matters of a contractual nature. Matters
concerning violation of laws are to be referred to such | ocal
State, or Federal authority as may have proper jurisdiction

(© The borrower's attorney will review executed contract docunents
i ncl udi ng appl i cabl e performance and paynent bonds and provide a
certificate to the borrower and | ender that they have been properly
executed and that the persons executing these docunents have been
properly authorized to do so.
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(D

(B)

(F)

In all contracts for construction or facility inprovenent

awar ded in excess of $100,000, the borrower will require bonds and a
bank letter of credit or cash deposit in escrow, assuring
performance and paynent of 100 percent of the contract cost. The
surety will normally be in the formof performance and paynent

bonds. Such assurance shall remain in full force and effect through
any warranty period. Conpanies providing perfornmance and paynent
bonds nmust hold a certificate of authority as an acceptabl e security
on Federal bonds and eligible for listing in Treasury circular 510
as anended and be legally doing business in the state the project is
| ocat ed.

Proj ect Changes

Any change in the project which nay affect collateral, its ultinmate
financial viability or conpliance with the conditional comitnent
must have prior approval of the | ender ana FnHA

(1) Construction contracts will require that change orders
receive prior approval fromthe | ender when such changes:

(a) 1increase or decrease contract price

(b) materially nodify contract provisions
(c) increase or decrease tinme of conpletion
(d) affect project performance

(2) Al change orders will be recorded on a chronol ogi cal |y
nunber ed contract change order as they occur. Change orders
will not be included in paynment estimates until approved by the
borrower, project engineer, the | ender and concurred in by
FrHA

Varranty

(1) Al najor equipnent nust be guaranteed by the nanufacturer
to be free fromdefects in workmanship and materials for a
period of one year after start-up of equipnent.

(2) Equipnrent purchased by a construction contractor or design
buil der and all other work shall be further warranted to be
free fromdefect in material and workmanship by the contractor
or the design builder for a period of one year after
substantial conpletion of the contract.

(3) Applicable provisions to this effect shall be included in
equi pnent purchase orders or construction contracts.
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(Revi sion 1)

(G Lease Agreenents

Where the right of use or control of any property or equipment not
owned by the borrower is essential to the successful operation of
the project during the life of the |oan, such right will be

evi denced by witten agreenents or contracts between the owner(s) of
the property or equi pment and the borrower. Lease agreenents shal
not contain provisions for restricted use of the site or facility,
forfeiture or simlar cancellation clauses and shall provide for the
right to transfer and | ease without restriction. Such |ease
contracts or agreenents shall be approved by the | ender and FnHA

(I1'V) Project Control

(A) Lender will adopt project control procedures to assure that
| oan funds are applied for costs or expenses properly attributable
to the project ("Higible Project Costs") as proposed in the
conpl eted application submtted by the | ender and borrower and
approved by the FnHA. A project nonitoring account ("Project
Moni tori ng Account™) will be devel oped by I ender for this purpose
and concurred in by the State Director. This account will be
divided into sufficient budget categories to pernit adequate contro
of expenditures and identification of potential budget overruns.

(B) The first advance ("First Advance") of loan funds to the
borrower will not commence fromthe Project Mnitoring Account prior
to lender's receipt of evidence that:

(1) The borrower has made adequate provisions for conpliance
with measures established by FnHA to mitigate adverse
hi stori cal and environnental inpacts.

(2) Applicable engineering, design/build, construction
managenent, inspection and plant start-up service agreenents
have been obtai ned and accepted by the State Director and
| ender.

(3) The project engineer has prepared a detailed cost estimate
and construction schedule for all facilities related to the
project. This estinmate nmust indicate that the project can be
conpleted with the funds avail abl e as shown on the Form RD 449-
1, "Application for Loan and Quarantee."” A reasonable
contingency anmount will be included in the estimate. This
contingency shall be at |east 20 percent of the estimated
project costs for which firmbids have
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(O

(D

(B)

not been received plus 5 percent of project costs for which
firmbids have been received. Construction interest and

i nspection costs will be based upon a reasonabl e contingency
for unforeseen delays in project conpletion. The estinate
shall include a listing wth associ ated costs of any proposed

| easi ng arrangenents for property or equipnent that is
essential to the successful operation of the project. (Revised
6-27-84 PN 934.)

(4) Al funds necessary for construction of project facilities
wi |l be avail abl e when needed.

(5) The borrower has retained a project nmanager with
sufficient experience and training to supervise project
construction and engi neering services on behalf of the
borrower. .

After the first advance, future advances may be nade fromthe

Proj ect Mnitoring Account, in accordance with prudent |ender
practice, for all Eigible Project Costs established in the Project
Moni tori ng Account, provided these paynments are nmade in accordance
with the terns of applicable contracts and are approved by the
borrower and, when applicabl e, recomrended by the project engineer.

Payments for Higible Project Costs incurred by the borrower

prior to satisfaction of the conditions precedent to the first
advance shall be nade with borrower's funds or other nonguaranteed

| oan funds only. These paynments, however, may be rei nbursed through
the Project Mnitoring Account as authorized by the State D rector
after conpliance with Paragraph (1V) (B) hereof. The |ender will

not advance and the borrower will not be entitled to | oan funds for
rei mbursenent if such costs or expenses incurred by the borrower
prior to the first advance, or at anytime thereafter, were for costs
or expenses other than Eligible Project Costs. Costs and expenses
accruing frombut not limted to, interest charges inposed by
construction, equipnent, material or service contracts, penalty
payrments, damage cl ains, awards or settlenents are not Eligible
Project Costs unless specifically approved by the State Director

The lender will nonitor the progress of construction and

undertake the reviews and project inspections necessary to
reasonably assure that funds are paid for Higible Project Costs and
that problens in project devel opment are expeditiously reported to
the State Director.
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(F) The lender will prepare a nonthly report show ng the
expendi tures made from each budget category of the Project
Monitoring Account. This report will include a review of
construction progress including proposed and approved contract
change orders and, to the extent possible, identify problens or
del ays in construction or other matters which mght affect
successful startup of project. This report nmay be based upon
information received fromthe project engi neer and borrower and/or
i ndependent observations of the lender. The report will be
initialed by the borrower and project engi neer and submtted to the
State Director.

(@ Transfer of |oan funds between established or new categories of
the Project Mnitoring Account or any change in the total anount of
funds commtted to the project will be reported by the lender to the
State Director as these changes occur

(0]@ 0}
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In conpl eting an assessnent, it is inportant to understand the conprehensive
nature of the inpacts which nmust be anal yzed. Consideration nust be given to
all potential inpacts associated with the construction of the project and its
operation and mai ntenance. The attainnent of the project's najor objectives
often i nduces or supports changes in popul ation densities, |and uses,
community services, transportation systens and resource consunption. The

i mpacts of these activities nmust al so be assessed.

The environmental reviewer should consult with appropriate experts from
Federal, State and | ocal agencies, universities and other organizations or
groups whose views could be hel pful in the assessnent of potential inpacts.
In so doing, each discussion which is utilized in reaching a conclusion wth
respect to the degree of an inpact should be summari zed in the assessnment as
accurately as possible and include the nane, title, phone nunber, and

organi zation of the individual contacted, plus the date of contact. Related
correspondence should be attached to the assessnent.

The Farmers Hone Admi ni stration assessnent should be prepared in the foll ow ng
format; it should address the listed itens and questions and contain as
attachnents the indicated descriptive naterials, as well as the environnenta
informati on submtted by the applicant.

These assessnent gui del i nes have been designed to cover the wi de variety of

i mpacts which may be encountered. Consequently, not every issue or potential
i mpact raised in these guidelines may be relevant to each project. The
purpose of the format is to give the preparer an understandi ng of a standard
range of inpacts, environmental factors and issues which may be encount ered.
In preparing an assessnent, each topic heading identified by a roman numera
and each environnental factor listed under topic heading IV, such as air
quality for exanple, must be addressed.

The amount of analysis and material that nust be provided will depend upon the
type and size of the project, the environment in which it is located and the
range and conplexity of the potential inpacts. The anount of anal ysis and
detail provided, therefore, nust be commensurate with the magnitude of the
expected inmpact. The analysis of each environnmental factor (i.e., water
quality) must be taken to the point that a conclusion can be reached and
supported concerning the degree of the expected inpact with respect to that
factor.

(1) Project Description and Need

Identify the name, project nunber, location, and specific el ements of the
project along with their sizes, and, when applicable, their design capacities.
I ndi cate the purpose of the project, FrHA's position regardi ng the need for
it, and the extent or area of land to be considered as the project site.
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(I'l') Primary Beneficiaries and Rel ated Activities

Identify any existing businesses or major devel opments that will benefit from
the project and those which will expand or locate in the area because of the
project. Specify by name, product, service, and operations invol ved.

Identify any related activities which are defined as interdependent parts of
an FnHA action. Such undertakings are considered interdependent parts
whenever they either nake possible or support the FnmHA action or are

t hensel ves i nduced or supported by the FnHA action or another related
activity. These activities may have been conpleted in the very recent past
and are now operational or they may reasonably be expected to be acconplished
in the near future. Related activities nay or may not be Federally permtted
or assisted. Wien they are, identify the involved Federal agency(s).

In conpleting the renai nder of the assessnment, it nust be remenbered that the
i mpacts to be addressed are those which stemfromthe project, the primry
beneficiaries, and the related activities.

(1'11) Description of Project Area

Describe the project site and its present use. Describe the surrounding |and
uses; indicate the directions and di stances involved. The extent of the
surroundi ng | and to be consi dered depends on the extent of the inpacts of the
project, its related activities, and the primary beneficiaries. Unique or
sensitive areas nust be pointed out. These include residential, schools,
hospitals, recreational, historical sites, beaches, |akes, rivers, parks,

fl oodpl ai ns, wetlands, dunes, estuaries, barrier islands, natural |andnmarks,
unstabl e soils, steep slopes, aquifer recharge areas, inportant farm ands and
forestl ands, prine rangel ands, endangered species habitats, or other delicate
or rare ecosystens.

Attach adequate | ocation maps of the project area, as well as (1) a U S

Ceol ogi cal Survey "15 mnute" ("7 1/2 minute" if avail able) topographic nap
which clearly delineates the area and the | ocation of the project el enents,

(2) the Department of Housing and U ban Devel oprment's fl oodplain nap(s) for
the project area, (3) site photos, (4) if conpleted, a standard soil survey
for the project and, (5) if available, an aerial photograph of the site. Wen
necessary for descriptive purposes or environmental analysis, include |and use
maps or other graphic information. Al graphic materials shall be of high
quality resol ution

(1'V) Environmental |npact

(1) Ar Qality - Dscuss, internms of the amounts and types of
em ssions to be produced, all aspects of the project including beneficiaries'
operations and known indirect effects (such as increased notor vehicle
traffic) which will affect air quality. Indicate the existing air quality in
the area. Indicate if topographical or meteorol ogi cal conditions hinder or
affect the
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di spersals of air emssions. Evaluate the inpact on air quality given the
types and amounts of projected em ssions, the existing air quality, and

t opogr aphi cal and met eorol ogi cal conditions. D scuss the project's
consistency with the State's air quality inplementation plan for the area, the
classification of the air quality control region within which the project is

| ocated, and the status of conpliance with air quality standards within that
region. CGte any contacts with appropriate experts and agenci es whi ch nust

i Ssue necessary pernmts.

(2) Water Quality - Discuss, in terns of anounts and types of effluents
all aspects of the project, including primary beneficiaries' operations and

known indirect effects which will affect water quality. Indicate the existing
water quality of surface and/or underground water to be affected. Evaluate
the inpacts of the project on this existing water quality. Indicate if an
aqui fer recharge area is to be adversely affected. |If the project lies within

or will affect a sole source aquifer recharge area as designated by the

Envi ronnental Protection Agency (EPA), contact the appropriate EPA regi ona
office to determine if its reviewis necessary. |If it is, attach the results
of its review

I ndi cate the source and available supply of raw water and the extent to which
the additional demand will affect the raw water supply. Describe the

wast ewat er treatment systen(s) to be used and indicate their capacity and
their adequacy in terns of the degree of treatnent provided. Discuss the
characteristics and uses of the receiving waters for any sources of discharge.
If the treatnent systens are or will be inadequate or overl oaded, describe the
steps being taken for necessary inprovenents and their conpletion dates.
Conpare such dates to the conpletion date of the FnHA project. Analyze the

i mpacts on the receiving water during any estimated period of inadequate
treatment.

Di scuss the project's consistency with the water quality planning for the
area, such as EPA's Section 208 areaw de waste treatnment managenent plan.
Descri be how surface runoff is to be handl ed and the effect of erosion on
st reans.

Eval uate the extent to which the project nay create shortages for or otherw se
adversely affect the withdrawal capabilities of other present users of the raw
wat er supply, particularly in terns of possible human health, safety, or

wel fare probl ens.

For projects utilizing a groundwater supply, evaluate the potential for the
project to exceed the safe punping rate for the aquifer to the extent that it
woul d (1) adversely affect the punping capability of present users, (2)

i ncrease the |ikelihood of brackish or saltwater intrusion, thereby decreasing
water quality, or (3) substantially increase surface subsidence risks.

For projects utilizing a surface water supply, evaluate the potential for the
project to (1) reduce flows bel ow the mninumrequired for the protection of
fish and wildlife or (2) reduce water quality standards bel ow t hose



establ i shed for the streamcl assification at the point of w thdrawal or the
adj acent downstream secti on.
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Cte contacts with appropriate experts and agenci es that nust issue necessary
permts.

(3) Solid Waste Managenent - Indicate all aspects of the project,
including primary beneficiaries' operations, and known indirect effects which
wi Il necessitate the disposal of solid wastes. Indicate the kinds and

expected quantities of solid wastes involved and the di sposal techniques to be
used. Evaluate the adequacy of these techniques especially in relationship to
air and water quality. Indicate if recycling or resource recovery prograns
are or will be used. Cte any contacts with appropriate experts and agenci es
that nmust issue necessary permts.

(4) Land Use - Gven the description of |and uses as previously
indi cated, evaluate (a) the effect of changing the | and use of the project
site and (b) howthis change in land use will affect the surrounding | and uses
and those within the project's area of environnmental inpact. Particularly
address the potential inpacts to the unique or sensitive areas di scussed under
Section 111, Description of Project Area. Al so address any changes in | and
use which may result fromdemand for feedstock for the plant's operation
Describe the existing | and use plan and zoning restrictions for the project
area. FEvaluate the consistency of the project and its inpacts with these
pl ans.

(5) Transportation - Describe available facilities such as hi ghways and
rail. Discuss whether the project will result in an increase in notor vehicle
traffic and the existing roads' ability to safely accommodate this increase.
Indicate if additional traffic control devices are to be installed. Describe
new traffic patterns which will arise because of the project. D scuss how
these new traffic patterns will affect the |and uses descri bed above,
especially residential, hospitals, schools, and recreational. Describe the
consi stency of the project's transportation inpacts with the transportation
plans for the area and any arr quality control plans. Gte any contact with
appropri ate experts.

(6) Natural Environnent - Indicate all aspects of the project, including
construction, beneficiaries' operations, and known indirect effects which will
affect the natural environnent including wildlife, their habitats, and unique
natural features. GCte contacts with appropriate experts. |If an area listed
on the National Registry of Natural Landmarks may be affected, consult with
the Departrent of Interior and docunent these consultations and any agreemnents
reached regardi ng avoi dance or nitigation of potential adverse inpacts.

(7) Human Popul ation - Indicate the nunber of people to be rel ocated and
arrangenents being nmade for this relocation. D scuss how inpacts resulting
fromthe project such as changes in | and use, transportati on changes, air
em ssi ons, noise, odor, etc., will affect nearby residents and their
lifestyles or users of the project area and surrounding areas. Cte contacts
with appropriate experts.
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(8) Construction - Indicate the potential effects of construction of the
project on air quality, water quality, noise levels, solid waste disposal
soil erosion and siltation. Describe the measures that will be enployed to
limt adverse effects. dve particular consideration to erosion, stream
siltation, and clearing operations.

(9) Energy Inpacts - Indicate the project's and its primary
beneficiaries' effects on the area's existing energy supplies. This
di scussion shoul d address not only the direct energy utilization, but any
major indirect utilization resulting fromthe siting of the project. Describe
the availability of these supplies to the project site. D scuss whether the
project will utilize a large share of the remai ning capacity of an energy
supply or will create a shortage of such supply. Discuss any steps to be
taken to conserve energy.

(10) D scuss any of the following are as which may be rel evant: noi se,
vibrations, safety, seismc conditions, fire prone |ocations, radiation, and
aesthetic considerations. Gte any discussions with appropriate experts.

(V) Coastal Zone Management Act

Indicate if the project is within or will inpact a coastal area defined as
such by the state's approved Coastal Zone Managenent Program |If so, consult
with the State agency responsible for the Programto determne the project's
consistency with it. The results of this coordination shall be included in

t he assessnment and considered in conpleting the environnental inpact

determi nation and environnmental findings.

(M) Conpliance with Advisory Council on Hstoric Preservation's Regul ati ons

In this section, the environmental reviewer shall detail the steps taken to
comply with the above regul ations as specified in Subpart F of Part 1901 of
this Chapter. First, indicate that the National Register of Hstoric Places,
including its nmonthly suppl ements, has been revi ewed and whether there are any
listed properties located within the area to be affected by the project.
Second, indicate the steps taken such as historical/archaeol ogi cal surveys to
determine if there are any properties eligible for listing |located within the
affected area. Sunmmarize the results of the consultation with the State

H storic Preservation Oficer (SHPO and attach appropriate docunentation of
the SHPO s views. Discuss the views of any other experts contacted. Based
upon the above revi ew process and the views of the SHPQ state whether or not
an eligible or listed property will be affected.

If there will be an effect, discuss all of the steps and protective neasures
taken to conplete the Advisory Council's regulations. Describe the affected
property and the nature of the effect. Attach to the assessnment the results
of the coordination process with the Advisory Council on Hstoric
Preservati on

(7-1-83) SPECIAL PN



RD Instruction 1980-E
Appendi x E
Page 6

(M1) Conpliance with the WIld and Scenic R vers Act

I ndi cate whether the project will affect a river or portion of it which is
either included in the National WIld and Scenic R vers Systemor designated
for potential addition to the System This analysis shall be conducted

t hrough di scussions with the appropriate regional office of the National Park
Service or the Forest Service when its lands are involved, as well as the
appropriate State agencies having inplenentation authorities. A summary of

di scussions held or any required formal coordination shall be included in the
assessment.

(M11) Conpliance with the Endangered Species Act.

I ndi cate whether the project will either (1) affect a |isted endangered or
threat ened species or critical habitat or (2) adversely affect a proposed
critical habitat for an endangered or threatened species or jeopardize the
conti nued exi stence of a proposed endangered or threatened species. This

anal ysis shall be conducted in consultation with the Fish and Wldlife Service
and the National Marine Fisheries Service, when appropri ate.

The results of any required coordi nation shall be included in the assessnent

al ong with any conpl eted bi ol ogi cal opinion and nitigati on neasures to be
required for the project. These factors shall be considered in conpleting the
envi ronnent al inpact determ nation

(1X) Conpliance with Executive Order 11988, Fl oodpl ai n Managenent, and
Executive Order 11990, Protection of Wétlands.

I ndi cate whether the project is either located within a 100-year fl oodpl ai n

(500-year floodplain for a critical action) or a wetland or will inpact a
floodplain or wetland. |If so, determine if there is a practicable alternative
project or location. |If there is no such alternative, determ ne whether al

practicable mtigati on measures are included in the project and document as an
attachnent these determ nations and the steps taken to informthe public,
locate alternatives, and mtigate potential adverse inpacts. See the U S

Wat er Resources Council's Fl oodpl ai n Managenment Quidelines for nore specific
gui dance.

(X) State Environnental Policy Act

Indicate if the proposed project is subject to a State environnmental policy
act or simlar regulation. Summarize the results of conpliance with these
requi renents and attach avail abl e docurnent ati on

(XI) Consultation Requirenents
Attach the comments of any State or |ocal agency received through the

i npl erent ati on of Executive Order 12372, Intergovernnental Review of Federal
Pr ogr ans.
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(Xi1). Envi ronnmental Anal ysis of Participating Federal Agency

Indicate if another federal agency is participating in the project either

t hrough the provision of additional funds, a conpanion project, or a permt
review authority. Summarize the results of the invol ved agency's

envi ronnental inpact analysis and attach avail abl e docunent ati on

(XI11). Reaction to Project

Di scuss any negative comrents or public views rai sed about the project and the

consideration given to these comrents. Indicate whether a public hearing or
public informati on neeting has been held either by the applicant or FnHA to
include a summary of the results and any objections raised. |Indicate any

ot her exanples of the community's awareness of the project, such as newspaper
articles or public notifications.

(X1V). Currul ati ve | npacts

Surmmari ze the cunul ative inpacts of this project and the related activities.
A ve particular attention to | and use changes and air and water quality

i mpacts. Summarize the results of the environmental inpact anal ysis done for
any of these related activities and/ or your discussion with the sponsoring
agenci es. Attach avail abl e docunentati on of the anal ysis.

(XV). Adver se | npact

Surmmari ze the potential adverse inpacts of the proposal as pointed out in the
above anal ysi s.

(XV1). Al ternatives

Di scuss the feasibility of alternatives to the project and their environmental
i mpacts. These alternatives should include (a) alternative |ocation, (b)
alternative designs, (c) alternative projects having simlar benefits, and (d)
no project.

(XM1). Mtigation Measures
Descri be any measures which will be taken or required by FnHA to avoid or

mtigate the identified adverse inpacts. Such measures shall be included as
special requirenents or provisions to the offer of financial assistance.

oMo
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Li qui dati on and Property Managenent Quide

| Purpose

(a) The Liquidation and Property Managenent Quide is designed to help
Farmers Hone Adm nistration (FnHA) personnel better understand the FnHA
regul ati ons and procedures when faced with |iquidations.

(b) Wile the lenders have the primary responsibility for the
l'iquidation of the | oans and protecting the collateral property in
liquidation, FHA's responsibility is assuring that the I enders fully
comply with the FnHA regul ati ons.

(c) Because not all lenders are experienced in handling a |iquidation
on an FnHA guaranteed | oan, FnHA personnel must closely follow the
liquidation of the loans. The primary concern is no |onger rura

devel opnent but naxi m zing the recovery on the loan in the m ni num
anmount of tine.

(d) This Quide is intended to assist the FnHA official responsible for
t he guarantee in maki ng deci sions during the course of |iquidation of
Busi ness and Industrial (B& ) |loans. The guide contains basic,
practical information in handling |iquidation cases. Additionally, it
is an outline to address the general issues normally encountered in B&
liquidations and is not intended to address every circunstance that may
occur in liquidations.

I Lenders in CGenera

(a) There is a reluctance on the part of |enders to nake | oans secured

by industrial property because the specialized use lintations makes it

poor collateral for a loan. The B& |oan guarantees are secured by such
collateral and the borrowers are located in rural areas.

(b) Wien the borrower is not successful inits operations and the
collateral must be foreclosed, there is usually a limted |ist of
prospective purchasers willing to venture into business in a rural area.
Consequently, linmted prospective purchasers, specialized collateral

and the fact that the collateral is located in a rural area makes it
difficult to sell

(c) Wile collateral should not be the consideration in judging the
quality of a loan, some real credit factors in judging a | oan are the
quality of the borrower and its managenent and market. It is inportant
that proper and adequate coll ateral be required when maki ng the | oan
Collateral is accepted on a loan only for the purpose of securing the

| oan anmount in case of |iquidation
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(d) Because not all lenders are experienced in handling |iquidation of
varied business |oans, the lender's liquidation capabilities should be
anal yzed. The nore experienced the | ender, the fewer problens one wll
normal |y have in liquidation. The inexperienced |ender must be cl osely
guided and the liquidation of the loan closely foll owed. The primary
concern is no longer rural devel opment, but maxi m zing the recovery on
the loan in the | east anount of tine.

(e) One of the primary functions of B& is the nonitoring of the
lender's servicing and liquidation activities in order to assure that
servicing, as required by Form RD 449-35, "Lender's Agreenent,” and FnHA
regul ations, is carried out in such a manner that the best interests of
the Governnment are served. However, the | ender should not be told how
to function with the borrower. The |ender nakes recommendati ons and
FHA eval uates the request(s) and the | ender's recommendations. The

| ender has total responsibility for servicing the | oan

(f) Pronpt action by the lender is essential once the decision has been
made by the | ender and concurred with by FnHA to |iquidate the
collateral. Liquidation is a business operation and shoul d be handl ed
as such.

(g) The inportance of maintaining a good relationship with the | ender
during the life of the loan is of great inportance because once
liquidation starts FnHA will likely receive better cooperation during
the liquidation.

(h) Any contacts with the borrower should also be on a friendly basis.
Less than 15 percent of the borrowers ever reach a |iquidation status.
Keep in mnd that the borrowers that have failed have given it their
best effort, lost their investnent, and may find it hard to earn a
l[iving in the community.

(i) Mst of these failed borrowers as well as the | enders are honest
and want to cooperate and assist in closing out the case. FnHA
officials should expect this attitude and shoul d not take a negative
stance with the involved parties. FnHA personnel can hel p by being
reasonabl e and cooperating fully with these parties while keeping in
mnd that their main function is protecting the governnent's interest.

I nvol ving the Ofice of General Counsel (O30

(a) The Regional Attorney nust become involved on all workout and
liquidation |oans. The GENERAL ADM N STRATI VE section requires OCC
i nvol venent. From experience, the Regional Attorneys have been nost
cooperative and willing to review such cases. However, do not expect
the Regional Attorneys to nake the adm nistrative decisions that are
necessary on these | oans.

(b) In order to assist the Regional Attorney in the review of a
i qui dation case, a nenorandum addressed to the Regional Attorney shoul d
be prepared by the State Director giving a narrative history of the |oan
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along with a full explanation of the facts and setting forth clearly and
conci sely what the Regional Attorney is being requested to review If
the Regional Attorney is properly informed of all the facts, a correct
and expeditious reply will be obtained. Qherw se, correspondence and

t el ephone calls may conti nue between the involved parties to obtain the
necessary information; thereby, causing delays in the liquidation which
coul d increase FnHA' s | oss on the | oan.

(c) The nenorandumto the Regional Attorney should address the
following along with sufficient facts and evidence to sustain FnmHA' s
position:

(1) Each issue should be fully addressed.
(2) Reasons for each decision reached.
(3) Support each reason by citing to the appropriate regul ati on.

(4) Supply the necessary facts and evidence that relate to each
deci si on.

(5 Explain any facts or evidence which would tend to underm ne the
deci si on or position.

(6) The action reconmmended by FnHA and why FHA wants to take this
action. Were several alternatives suggest thensel ves, explain why
FHA prefers one alternative to anot her.

(d) Wien involved in liquidation, lenders turn to their |awers for

advi ce and assistance. FnHA should turn to O3C. Do not get into a
situation where wong informati on has been given to the | ender and based
on this infornation, certain decisions have been made whi ch nmust be
reversed. Involve the Regional Attorney at the begi nning of any
l'iquidation case and seek | egal advice during the course of |iquidation
on issues that cannot be resol ved as adm nistrative deci sions.

(e) Al servicing actions in connection with |iquidations that are sent
to the National Ofice for review which involve | egal issues nmust have
the Regional Attorney's comments as part of the submtted naterial.

(f) The OGC opinions and nenoranda will never be given to persons
outside the Agency. Nor wll non-FrmHA personnel be allowed to see or
di scuss these opinions. The use of OXC does not relieve FrHA personnel
of their admnistrative responsibility to assure conpliance with the
FHA regul ations. QOGC renders advice, any decision is, in the |ast
anal ysis, FmHA' s.

(11-13-85) PN 985
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IV Wen to Liquidate and the Action Necessary to Properly dassify a Loan as

Bei ng in Liquidation

(a) It is time to consider |iquidation when the |ender has exhausted
all reasonable alternatives to collect the debt and efforts short of
i qui dati on havi ng been made to resol ve the probl emare unsuccessf ul
The | ender and FnHA shoul d agree that the borrower cannot or wll not
repay the debt or conclude that it is no | onger reasonable to assume
that the borrower can succeed.

(b) There are certain other actions that coul d cause the |ender and
FHA to place a loan in liquidation. These actions nmay arise when the
lender's and/or FMHA's interest in the collateral securing the debt is
in jeopardy. Exanples of such action may be prior |ienhol ders of the
collateral securing the FmHA guarant eed debt taking forecl osure action
agai nst the respective borrower; bankruptcy actions; abandonnent of the
collateral by the borrower; and default on the | oan agreenent and/or

ot her conditi ons.

(c) FnHA does not consider a loan in liquidation until the | oan has
been accel erated and demand has been nmade by the ITender for paynent of

the Toan balance in full plus any accrued i nterest and expenses . Al
obligors must be included in this action. Qherw se, inproper
notification could delay liquidation and result in serious |ega
consequences whi ch coul d cause potential additional |osses to FnHA

Li qui dati on status can be changed by subsequent events, e.g., Chapter 11
reorgani zation in which event the loan is no | onger being |iquidated.

(d) After receiving the demand letter the borrower knows that the

| ender neans busi ness and unl ess payment is made in full as instructed,
liquidation of the collateral will take place. This is not to say that
the lender should not work with the borrower to resol ve the issue.
However, unl ess meani ngful proposal s are presented, FnHA expects
liquidation to proceed as soon as practicabl e.

(e) If the borrower files under Chapter 11 bankruptcy reorgani zation
before or after liquidation begins, there is no |iquidation of the
borrower in effect and therefore, the letter is not required to file a
[iquidation plan. Once the lender is in the position to |iquidate the
collateral, a liquidation plan is required by the | ender

V Phasedown of Borrower's (peration

(a) In sone B& |oan guarantee cases the | ender may be able to enploy a
t echni que known as operational phasedown rather than put the borrower in
liquidation. Cperational phasedown is getting the borrower out of its
operation with a full payoff on the guaranteed | oan pl us expenses
through a plan agreed upon by all interested parties.
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(b) Before submtting such a plan, the |l ender must fully understand the
borrower's operations, have reliable current financial information and
the full cooperation of the borrower and all creditors.

(c) |If accounts receivable and inventory are part of the collateral

the accounts receivabl e can be collected and the inventory sol d through
the borrower's custoners. |If the customer base has been lost, it may be
that the supplier would be willing to take back the inventory at a

di scounted pri ce.

(d) If noney is owed to the supplier on the inventory that is returned
to the supplier, the supplier would very likely pay the debt owed by the
borrower, to itself instead of paying the |l ender. Another alternative
woul d be not to permt the lender to return the merchandi se but instead
sell the collateral for the best offer, to a disinterested party. The
object, of course, is to maximze the return on the sale of the assets.

(e) The phasedown plan may include continued operations of the borrower
for a period of time in order to nove the inventory and/ or conpl ete work
in process to finished goods.

(f) Be sure that the borrower's principals' conpensation (salary,

bonus, withdrawals, etc.) during this tine does not increase.

Consi deration shoul d be given to decreasing the principals' conpensation
based on any extenuating circunstances that may be encountered during

t he phasedown of the operation

(g) In the process of continued operations, the plan nay call for the
borrower to begin selling portions of the business, nachinery,
equi pnent, and reduce the payroll

(h) After the sale of all assets, the borrower will nake a settl enent
with the creditors as called for in the phasedown pl an

(i) If payment in full is not expected and it is advantageous for the
Il ender and FnHA to invol ve the borrower in the |iquidation of the
collateral, consider the option, "Private Sale of the Collateral by the
Borrower"” explained later in this appendix.

VI Do's and Don't's in Liquidation

(a) Listed below are a few basic remnders for FnHA officials
confronted with |iquidations:

(1) Do's

(i) Keep FMHA's interests paranount. Throughout the

['i qui dation process, never |ose sight of the fact that the | oan
officer's primary responsibility is to protect FnHA' s
interests.

(11-13-85) PN 985
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(2)

(ii) Encourage the lender to take strong steps to prevent the
theft, surreptitious sale, or disposal of machinery and

equi pnent. Such expenditures as are necessary in this area
possibly may be inputed to protective advances or |iquidation
expenses.

(iii) Act pronptly to make sure the | ender obtains a conplete
inventory of all machinery and equi prent and makes sure that
all itens are tagged and identified.

(iv) Insist upon a conplete accounting fromthe | ender of the
di sposal of all itens listed in this inventory and such
collateral as accounts receivable, recoveries fromguarantors
etc.

(v) Renenber that an operating business is always nore
attractive to prospective buyers than one whi ch has ceased
operations. Make sure that the | ender nakes every possible
effort to help find a buyer for a business before its doors are
officially closed.

(vi) Make sure the lender is prepared to assist the borrower
to identify possible buyers of specialized (e.g., electronic)
equi pnent. In many instances, trade associations can hel p
identify potential buyers.

(vii) Be aware of State and local laws pertaining to
[iquidations. Wsat are the attitudes of the | ocal courts
toward |iquidation?

(viii) If property used as |loan collateral is to be sold at
auction, make sure that soneone from FnHA attends.

(ix) Ask the lender to provide a list of all collatera
(especial l y machinery and equi pnent) on hand at the tine the
l[iquidation plan is submtted. This list will often differ
sonewhat formearlier lists, due to nmaintenance and repl acenent
of sone itens. However, it is inportant to have a conpl ete,
witten list of all itens in existence at the tine of

['i qui dati on.

(x) Prepare a witten menorandumto expl ain what FnHA woul d do
differently if it had the opportunity to do the project again.
The experience and the nenorandumwi || be useful in servicing
ot her cases.

Don't's

(i) Don't release the liquidation appraisal to the borrower,
prospective bidders, or anyone else. Note any action by the
lender in this regard as it may be negligent servicing.
(Failure to protect the collateral during foreclosure)
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(ii) Don't release information about the anount of the
protective bid. Note any action by the lender in this regard
as it may also be negligent servicing. (Failure to protect the
collateral during foreclosure.)

(iii) Don't be reluctant to call the Regional Attorney and
National O fice for advice.

(iv) Don't take for granted the | ender's evaluation of the
collateral when the lender is negotiating a private sale. An
i ndependent appraisal will usually be required by the
regul ati ons.

(v) Don't allowthe Iender to schedule a liquidation sale for
atinme when it would be difficult for prospective buyers to
attend. Wekends may be the best tinme for |iquidation sales,
in certain industries.

(vi) Don't hesitate to notify O3C and the National Ofice if
there is any indication that the lender is not fulfilling its
contract (Lender's Agreement and other regul ations) wth FrHA
Let it be known to the | ender and the National Ofice when
suspecting this is the case. Don't wait.

(vii) Don't forget to keep a thorough record of everything
that happens in connection with a liquidation. Renenber
auditors reviewing the loan file several years hence won't know
why FmHA t ook certain actions unless a detailed witten record
of the events as they happened is kept.

(viii) Don't make decisions for the | ender regarding actions
which are the responsibility of the lender. FnHA's role is one
of concurrence. The |ender should be anenable to FnmHA' s
concerns because the goal of both parties is to maxi mze
recovery.

VIl Liquidation Plan

(a)

As soon as the |lender, with FnHA concurrence, has nade the deci sion

to liquidate the | oan, the | ender should begin preparing the Iiquidation

pl an.

Wthin del egated authorities the State D rector may approve a

witten partial liquidation plan submtted by the | ender covering
collateral that nust be imediately protected or cared for in order to
preserve or maintain its value. Approval of the partial |iquidation
pl an nmust be in the best interest of the Government. The approved

parti al

liquidation plan is only good for those actions necessary to

i mredi ately preserve and protect the collateral and nust be foll owed
pronptly by a conplete liquidation plan prepared by the | ender in
accordance with the requirenents of paragraph XI A of Form RD 449- 35.
The | ender has 30 days in which

(11- 13- 85)
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to submt the liquidation plan as set forth in the Form RD 449- 35,
Section X, Liquidations. A guide as to what should be covered in the
liquidation plan is shown in paragraph VII (b) of this Appendi x. Bear
in mnd that |liquidations vary fromarea to area and case to case. This
gui de shoul d not be construed to cover all the material that nay be
necessary to fit a particular |iquidation case.

(b) It is strongly recomrended that a visit be nmade to the | ender at
the time liquidation is considered to discuss the liquidation of the

| oan. Paragraph XI of the lender's Agreenent requires a meeting between
the lender and FnHA. O dinarily, a discussion of the structure of the
lender's tentative plan of liquidation will help the | ender to prepare a
conplete liquidation plan for submssion to FnHA. |If the | ender submts
a conplete liquidation plan, FnHA response tinme to the |iquidation plan
can be expedited; thus speeding the liquidation of the |oan

(c) Additionally, at the tine of the nmeeting, the | ender's questions
shoul d be answered in order for the lender to fully understand what is
expected of the lender during the liquidation. At the sane tine, the
FHA | oan of fi cer gains val uabl e knowl edge regardi ng the case.

(d) During the nmeeting with the | ender, 81980.64(c) shoul d be di scussed
with the lender. This provision of the FHA Regul ation allows the

| ender a settlenment option under the | oan note guarantee. The provision
states "If a lender acquires title to property either through voluntary
conveyance or foreclosure proceeding, FnHA may el ect to pernit the

| ender the option to calculate the final |oss settlenent using the net
proceeds received at the tinme of ultimate disposition of such property."”
This option would allow the I ender to sell the property after bidding it
in at foreclosure before a Final Report of Loss is submtted. The

| ender nust submt its witten request for this option to FHA, and FrHA
must agree, prior to the lender submtting any request for an estimated
| oan paynent. "

(e) If the lender submts a witten request to FnmHA asking FHA to

del ay calculation of final loss until the I ender finally disposes of the
collateral out of its inventory, pursuant to the 81980.64(c) option
above FnHA, at its option, nay accede to the request. Any |oss paid by
FHA woul d be based on the sales price obtained at the time the | ender
sold the collateral out of its inventory. (Paragraph XI. E of the
Lender's Agreenent) Loss occasioned by accruing interest will be covered
to the extent of the guarantee to the date of final settlenent when the
[iquidation is conducted by the | ender provided it proceeds
expeditiously with the |iquidation plan approved by FnrHA.  (Paragraph Xl
F. of the Lender's Agreenent).

(f) The final loss could not be paid until all of the collateral
i ncl udi ng any guarantees (81980.443 (b)), if applicable, was |iquidated
or settled.
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(g) |If the I ender does not wish to extend the time for the loss claim
to the point of ultimate disposition of the collateral (except for
personal and corporate guarantees). any |oss covered under the guarantee
woul d be based on the collateral's value at the tine the | ender obtained
title through the forecl osure method or a voluntary conveyance of the
collateral by the borrower

(h) No final loss can be paid until any personal and/or corporate
guar ant ees have been |iquidated or settled.

(i) A the time of the meeting, an estimated date for subm ssion of the
conpl ete liquidation plan shoul d be agreed upon between FnHA and t he

| ender. Hopefully subm ssion of the |iquidation plan can be expedited
by the lender as a result of the neeting since the | ender is now aware

of its responsibilities. It is likely that the | ender could have the
conpl ete liquidation plan (exception - appraisal) to FrHA within 10
days.

(j) Priority should be given to the |iquidation plan when received by
FHA.  FnHA shoul d respond to the liquidation plan as quickly as
possi bl e. Remenber, for each day's reduction in the liquidation of the
| oan, FnHA's potential |oss exposure is reduced. FnHA expects
l'iquidation of the loan to maxi mze collections in the m ni mum anount of
time.

(k) The liquidation plan rmust be in witing and (Paragraph Xl of the
Lender's Agreenent) should include, but not be limted to:

(1) Loan position on the collateral held by the |ender

(2) Such proof as FnHA requires to establish ownership of the
guaranteed | oan prom ssory note(s) and rel ated security instrunents.
Al so, a copy of the paynent |edger should be included which shoul d
reflect the current |oan bal ance and accrued interest to date and
the nethod or basis of conputing the interest.

(3) Afull and conplete listing of all collateral including any
personal and/or corporate guarantees and current financia
informati on on the guarantors.

(4) A copy of the demand letter sent to the borrower accel erating
the | oan bal ance. The | ender should give the borrower the m ni mum
tine allowable to pay the balance in full on the loan. The chances
of the borrower paying the loan in full are practically nil and any
additional tinme over and above what is required by the respective
State aws would not be in the best interests of the |lender or FnHA

(5) Copies of the borrower's | atest avail able financial statenents.

(6) The recomrended pl an of action on the best |iquidation nmethods
and the justification for such action.

(11-13-85) PN 985
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(7) Recommended action on acquiring and di sposing of al
col | at eral

(8) Recommended action to be taken on the guarantor(s) of the |oan
(9) Necessary steps for preservation of the collateral

(10) Alist of the estimated |iquidati on expenses expected to be
incurred and the justification for each expense. Each expense item
shoul d specify what it covers and the estimated amount. It shoul d
be enphasi zed that attorney's services are to be concerned with
those issues in liquidation proceedings with a strictly |ega

nature. In-house admnistrative expenses incurred by the |ender
such as travel to and fromthe borrower's business, telephone calls,
typing and internal secretarial services, related bank personne

sal ari es and wages, accounting and all other m scell aneous expenses
are not reinbursable |iquidation expenses. (Paragraph Xil. I. of
the Lender's Agreenent)

(11) Establishrment of a schedule to periodically report to FnHA on
the progress of |iquidation.

(12) Protective advance anounts that may be necessary and the
justification for the protective advance. Protective advances can
only be clainmed on the Final Report of Loss. (Paragraph XI E 6 of
the Lender's Agreenent.)

(13) Protective bid anmounts on the collateral to be sold and a
br eakdown of how the amount(s) were determined (if collateral is
schedul ed to be sold at public auction).

(14) If a voluntary conveyance of the collateral is considered, the
[ ender, with FmHA s concurrence, nust determne the anmount to be
credited to the guaranteed debt. It is necessary to determne the
amount to be credited to the guaranteed debt because any defi ci ency
bet ween the guaranteed debt and the anmount credited to that debt is
aliability of the guarantor(s) which nust be settled before
establ i shing any final |oss.

(15) Legal opinions, if necessary, to justify recommended
i qui dati on methods, acquisition and preservation of the collateral

(16) Appraisal of the collateral. |If the current principa

bal ance, including accrued interest, is |ess than $200, 000, the

| ender should provide an estimate of the current market and
potential liquidation value of the collateral. |If the current

princi pal |oan bal ance, including accrued interest, is in excess of
$200, 000, the lender will obtain an independent appraisal as
required by the regulations on all collateral which should reflect
the current nmarket value and the potential |iquidation value . The
apprai sal report is very inportant and is utilized to determne the
current market |iquidation
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val ue, the appropriate liquidation action and, if necessary, to
determne a proper protective bid price for a public auction sale.
The fee for the appraisal is shared equal ly between the | ender and
FHA.  (Paragraph XI. A 4 of the Lender's Agreenent.)

VIIl Reviewing the Lender's Liquidation Plan

(a)

After receiving the liquidation plan fromthe | ender, FmHA nust

carefully review the plan and all records. FnHA shoul d reviewthe
following itens and take appropriate action, if necessary, to protect
FMHA' s interests:

(11- 13- 85)

(1) Begin the review at the | oan di sbursenent date

(i) Was the |oan disbursenment proper and in accordance wth
Form RD 449-14, "Conditional Comm tnent for Cuarantee" and/or
449-1, "Application for Loan and Cuarant ee?"

(ii) Wre the conditions of the conditional commtment net?

(iii) What is the collateral position and the type of
collateral, including guarantors? Wre the agreed upon |ien
priorities obtained?

(iv) Ws the loan properly closed? Wre the |oan
di sbursenents proper? Can the |ender confirmthat they were?

(2) Fromclosing of the loan to date, was the |lender's servicing
sati sfactory?

(i) Were proper visits made by the |l ender to the borrower's
pl ace of business?

(ii) Was the |oan agreement conplied with by all parties?

(iii) Ddthe lender make routine checks of the collateral and
properly account for same?

(iv) Review all correspondence in the file for any servicing
actions that took place which could affect the | oan.

(v) Were there servicing actions which were not taken which a
reasonabl e prudent | ender woul d have taken?

(3) If applicable, |ook at the guarantor's financial statenent at

| oan cl osing and conpare to the current financial statenent obtained
at liquidation. Wre all assets listed at |oan cl osi ng account ed
for on the financial statenent given at liquidation? If not
accounted for, what happened to the assets? Ws any transfer of
assets nmade to avoid | egal attachnment by the | ender for the
guar ant eed | oan?

PN 985
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(4) Are the lien positions and collateral properly stated as
conpared to | oan closing docunents and the conditional commitnent?
Revi ew the | egal docunents and UCC filings for proper documentation
(lien position) of the collateral and all legal matters. Check with
the Regional Attorney if you have questions on perfection of
security interests.

(5) Conpare the current appraisals to appraisals nade at the tine
of loan closing. Do amounts correspond? |If not, obtain a
satisfactory explanation fromthe | ender for any large differences.

(6) Does the liquidation plan submtted by the | ender properly
address liquidation of the collateral fromstart to fina

di sposition of the collateral? Are all areas satisfactorily covered
by the lender in the liquidation plan?

(b) If there are any subsequent changes in the |iquidation plan
originally agreed upon by the | ender and FnHA, the | ender should i nForm
RDin witing of the changes. FnHA should review the nodification plan
and informthe lender in witing as to its position on the proposed
changes made in the |iquidation plan.

(c) If for some reason FnHA cannot concur in the liquidation plan
negoti ati ons shoul d take place between the | ender and FnHA to resol ve
the disagreenent. The lender will ordinarily conduct the |iquidation
however, should FnmHA opt to conduct the liquidation, FHA will proceed
as follows:

(1) The lender will transfer to FHA all rights and interests
necessary to allow FnHA to liquidate the loan. (Paragraph XIX 8. 1
of the Lender's Agreement.) In this event, the lender will not be
paid for any loss until after the collateral is |iquidated and the
final loss is determned by FHA. (Paragraph XI. E 5. and E 2. of
the Lender's Agreenent.)

(2) FrHA will attenpt to obtain the maxi num amount of proceeds from
liquidation. (Paragraph XI. B.2. of the Lender's Agreenent.)

(3) Options available to FmHA incl ude any one or conbination of the
usual commercial nmethods of liquidation. (Paragraph XI. B.3. of the
Lender's Agreenent.)

(4) FHA will proceed as expeditiously as possible when

accel eration of the indebtedness is necessary, including giving any
noti ces and taking any other |egal actions required by the security
instruments. A copy of the acceleration notice will be sent to the
| ender. (Paragraph XI. C of the Lender's Agreenent.)

(5 FmHA will account for all funds during liquidation (Paragraph
XIl. E5 of the Lender's Agreement) and provide periodic reports to
the lender. (Paragraph XI. D of the Lender's Agreenent.)
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(6) FnHA will provide an accounting and Form RD 449-30, "Report of
Loss" to the lender and will pay the | ender in accordance with the
Form RD 449-34, "Loan Note Cuarantee."

(7) Reasonable liquidation expenses will be allowed FHA in its
liquidation. (Paragraph XI. I. of the Lender's Agreenent.)

(d) FmHA will not, unless unusual circunstances prevail, conduct the
l'i quidation of the loan. Before any decisions are reached as to whet her
FHA shoul d handl e the |iquidation, the concurrence of the Nationa

O fice nust be obtained.

(e) If the guaranteed portion of the loan is being held in the
secondary market and the hol der has nade no request for either FrmHA or
the lender to repurchase, and the loan is in liquidation, the |ender
shoul d repurchase the guaranteed portion of the loan to adequately
service the loan. The lender will not repurchase fromthe hol der(s) for
arbi trage purposes or other purposes to further its own financial gain.
Any repurchase will only be nmade after the | ender obtains FHA's witten
approval . If the | ender does not repurchase the guaranteed portion from
the hol der(s), FmHA will purchase such guaranteed portions. (Paragraph
10 of the Loan Note Quarantee.)

(f) The lender nust establish reasonable control of the collateral in
any liquidation case. This is true even if voluntary |iquidation by the
borrower is considered. The only difference would be the type of contro
initiated by the lender. The |lender will be expected to account for al
collateral; therefore, the controls necessary to performin this fashion
are left to the lender. The | ender should initiate control to deternine
the collateral on hand, |ocation, and keep track of any sal e of
collateral. Protection against pilferage woul d be expected of a
reasonabl e and prudent | ender

I X R sk Factors Associated with FmHA Quar ant eed Loans

(a) Quaranteed loans in liquidation contain certain built-in risks to
FHA.  These risks create potentially greater |oss exposure than are
normal |y preval ent when | enders handl e unguaranteed | oan |iquidations in
their portfolio. The increased risk factors are:

(1) Tinme restraints.

(2) Interest accruals.

(3) Dependency upon the lender to handl e the Iiquidation
(4) Deterioration of the collateral

(5) Additional expenses.
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(b) As stated in paragraph VII of this Appendi x, the | ender nust submt
a proper liquidation plan to FnHA within 30 days after the | ender and
FHA agree that liquidation is proper and necessary. FnHA has 30 days
to respond to the liquidation plan. In sonme cases, 60 days or nore

el apse before any real action is taken by the | ender on the |iquidation
of the loan. During this 60-day period, insurance, taxes and ot her
expenses may accrue. Additionally, the collateral securing the | oan nmay
be deteriorating.

(c) During this 60-day period, the | ender continues to accrue interest
within the terns of the Loan Note Quarantee at the promi ssory note rate.
This is permssible under the FnHA regul ations. (Paragraph Xi. F. of
the Lender's Agreenent.)

(d) If the Iender has an attractive interest rate and hol ds the
guaranteed | oan portion, the | ender may not pursue the |iquidation of
the loan as vigorously as an unguaranteed loan in its own portfolio
especially if the | ender has pressing problens on one or nore of its
other loans. Any delay in liquidating the collateral increases FmHA' s
| oss exposure; therefore, it is inportant that the | ender nove as

qui ckly as reasonably possible to liquidate the collateral. FnHA
personnel short on tine should show preference on any |iquidation case
as opposed to | oan maki ng or servicing of non-probl emcases and keep the
liquidation of the | oan expeditiously nmoving to a conclusion. The
following is an illustration reflecting potential expenses caused by
FHA requirements that the | ender mght avoid if it was handling the

| oan and the | oan was unguar ant eed:

(f) Exanple: A $1,500,000 original FnHA 90 percent guaranteed | oan

hel d by the | ender reduced to a bal ance of $1.200,000 at a 15 percent
interest rate at the time of liquidation. Additional risk factors to
FHA as expl ai ned above reflect:

$30, 000 Interest at 15 percent per annum on
$1, 200, 000 for 60 days (30 days for lender to submt
a liquidation plan and 30 days for FmHA to respond).

$ 1, 667 | nsurance for two nonths based on a $10, 000
annual insurance prem um

$ 5,000 Taxes for two nonths on real estate
collateral based on a $30,000 annual tax bhill.

$12, 000 Heat, electricity, water and guard services
for two nonths assunming that the borrower wal ked
away fromthe property.
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unknown Col l ateral deterioration and/or possible
| oss of ideal nmarket conditions in selling the
collateral if there is any delay in |iquidation

$48, 667 Tot a
X__90% FHA Quar ant ee
$43, 800 FHA' s | oss exposure for the 60-day period

(g) Based on this illustration, FnHA's additional risk exposure is $730
daily for the 60 day period allowabl e under the FnHA regul ations for the
I ender to submt a liquidation plan and for FrHA to address the plan

Any additional delay by either the | ender and/or FnHA further increases
the | oss exposure.

(h) Although $43,800 may not seemto be a | arge exposure on FmHA' s
part, consider the nunber of |loans in |iquidation nationw de.

(i) As one can see, any delays in actual days |ost by not vigorously
pursuing the end result of |iquidation exposes FnmHA to tremendous
| osses.

(j) Hope and belief that there will be a future econom c change that
woul d enhance recovery on the debt al most always results in a di mnished
recovery on the guaranteed | oan due to accunul ating interest, costs of
mai ntai ning the property and deteriorating collateral. The lender is
not in the real estate market and; therefore, a quick and expeditious
liquidation is the nmanner in which to proceed.

(k) Another procedure to utilize in order to possibly reduce FnHA | oss
exposure if the lender is holding the guaranteed portion of the |oan
woul d be to pay an estinmated loss to the lender. |f Government interest
rates on long termborrowing are less than the current interest rate on
the FnHA guaranteed | oan, the net savings by paying the estinated | oss
woul d be the difference between the cost of noney to the Governnment and
the guaranteed prom ssory note rate. However, before paying any
estimated | oss, be sure that the lender will continue to expeditiously
liquidate the loan and that the | ender has performed satisfactorily to
date on the closing and servicing of the loan. Qherwise, if a claim
agai nst the lender for negligent servicing or use of |oan funds for
unaut hori zed purposes arose and FnHA was hol di ng t he guaranteed portion
of the loan, the |l ender may refuse to honor such a claim neking | ega
action necessary by FnHA to claimthe rightful anount due to FnHA for
the lender's inproprieties. The Governnment would have to initiate | ega
action to obtain the amount due FnHA and the burden of proof woul d rest
on the Government in a claimof negligent servicing and/ or unauthorized
use of |oan funds.
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(I') Liquidation expenses and protective advance anmounts requested by
the | ender should be closely reviewed to deternine, before actua
approval by FnHA, that the expenses are necessary to properly conduct
the liquidation of the | oan. Exanples of abuse by lenders as cited by
the Ofice of Inspector General (A G of |iquidations approved by FnHA

i ncl ude i nappropriate attorney fees, inhouse expenses, |ender fees, care
and nai ntenance of the collateral property.

(m Just because a | ender reconmmends an expense item FnHA shoul d not
grant automatic approval to such expense. btain the necessary facts
and be satisfied that the expenses are necessary and reasonable. By
giving close attention to all expenses, FnHA' s | oss exposure coul d
possi bly be further reduced.

X Collateral Evaluation In Liquidation

(b)

(a) Accounts Receivable

(1) Accounts receivable are the easiest to convert to cash in
liquidation in that the only effort required is to notify the
borrower's debtors that the receivables are collateral to the | oan
and paynents should be nmade to the lender. Since this type of
collateral is easily converted to cash without further efforts by
the borrower, it can be used by the borrower to keep operations
going during periods of financial difficulty. Therefore, when
[iquidation occurs, nore often than not, the accounts receivable
have been partially collected by the borrower, thereby, dissipating
the collateral on the guaranteed | oan. Al so, when the borrower is
experiencing financial difficulties, the quality of goods

manuf actured coul d deteriorate, thereby, creating clains by the
borrower's debtors when collection is pursued by the | ender

(2) If the lender properly secures the accounts receivabl e and has
included in the Security Agreenent the right to informthe
borrower's debtors in witing in any acceleration of the debt, this
is the action that should be taken. The lender, to protect itself,
shoul d if possible, obtain the authorized borrower's signature(s) on
any notice to the borrower's debtors requesting paynent be made
directly to the lender. |If the I ender quickly takes action once the
decision to liquidate the | oan has been nade, there is a better
chance to maxim ze the recovery on this type of collateral

| nvent ory

(1) Inventory is nore difficult to nove and convert into cash in a
l'iquidation than accounts receivable. A buyer nust be found for the
inventory collateral before it can be converted to cash



(c)
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Normal |y, in a manufacturing business, the inventory is in three
stages; raw naterials, work in process, and finished goods. The raw
materials and fini shed goods normal |y have value in |iquidation
whereas, work in process may have little val ue.

(2) If the borrower is experiencing financial difficulties, the
qual ity of goods produced could deteriorate and the denmand for this
collateral may dimnish. Additionally, the borrower may be
utilizing the collateral to continue operations w thout replacenent
during periods of financial difficulty, thereby, dimnishing the
collateral value or the amount of collateral on hand. A prudent

| ender shoul d take action as quickly as possible to gain control of
this type of collateral

(3) Once the lender has the inventory in its possession
arrangenents shoul d be nmade to secure the collateral and tag it for
identification purposes. A reasonable prudent |ender understands

t hat adequat e insurance coverage i s necessary on the inventory
col | at eral

Machi nery, Equi prent and Parts

(1) Machinery, equipnent and parts take a good deal of effort and
tine to liquidate. Mich of this type of collateral is of a
speci al i zed nature which nay make | ocating an interested party
difficult. Aso, if the collateral is of a specialized nature, the
dermand and val ue of such collateral is greatly di mnished.

(2) The prudent |ender, upon gaining control of the coll ateral
shoul d take steps to preserve and account for all such collateral
Preservati on and control woul d include such itens as:

(i) Storing and tagging of all collateral

(ii) Moving exposed equi prrent under shelter.

(iii) Protecting the collateral fromtheft or damage.

(iv) Protective maintenance such as greasing, oiling, etc.
(v) Adequate insurance coverage.

(vi) Alisting of all machinery and equi pnent.

(3) |If there is any question of ownership when the |lender is
listing the collateral, a prudent |ender would indicate the problem
on the listing. The conpleted list of collateral nade by the | ender
and submtted to FnHA shoul d be conpared to the list of collatera
taken at |loan closing to determne whether all the collateral has
been accounted for and under the control of the lender. The |ender
i s responsible for accounting for the coll ateral
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(d)

(e)

Rol i ng Stock

Rol ling stock type of collateral consists of autonobiles, trucks,
tractors, etc. The rolling stock, if used on the State hi ghways,
must be titled in the appropriate State and a |ien placed agai nst
each vehicle in order to perfect a valid lien on the respective
collateral. This type of collateral, provided it is in good
condition, is normally in demand in any liquidation. The collatera
is easy to nove and secure, and value is easily determi ned as
various publications are available for this purpose. Deciding
whether a valid lien was perfected may be nore difficult. |If there
i s any doubt, the Regional Attorney should be contacted.

(2) The lender should act quickly in any liquidation to gain
control of rolling stock as it can easily disappear fromthe
borrower's place of business and can be difficult to | ocate.

(3) Adequate legal title cannot be obtained by another party on
this type of equipment if a proper lien was recorded agai nst the
property by the lender until the lien position on the respective
vehi cl e has been rel eased by the secured party.

Real Estate

(1) Real estate is normally the nost difficult to liquidate. It
usual |y takes longer to sell and is expensive to hold until

l'i qui dated. Prospective buyers of the property in question are
l[imted. Arriving at a fair sale price is difficult in nost cases.
The | ender nmust obtain appraisals on this type of collateral as well
as machi nery and equi prent, rolling stock and other hard coll atera
as set forth in Paragraph XI A 4 of Form RD 449- 35:

"If the outstanding principal B& |oan bal ance, incl uding
accrued interest, is |less than $200,000; the |ender will obtain
an estimate of the market and potential |iquidation value of
the collateral. On B& |oan bal ances in excess of $200, 000 the
I ender will obtain an independent appraisal report on al
collateral securing the loan, which will reflect the current
mar ket val ue and potential |iquidation value. The appraisa
report is for the purpose of permtting the | ender and FnHA to
determne the appropriate |liquidation actions. Any independent
appraiser's fee will be shared equally by FrHA and the | ender."

(2) The appraisal reports are very inportant and are utilized to
determ ne the current market and |iquidation values, the appropriate
l'iquidation action and if necessary, to determ ne a proper
protective bid amount for a public auction sale.

(3) In order to pay for FnHA' s portion of the appraisal, conplete
Form 1980- 46, "Report of Liquidation Expense,” and forward this
report to the Finance Center for payment. Do not include the cost
of the appraisal in any report of |oss clains.
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(a) An acceptabl e appraisal should include:
(1) The appraiser's transmttal letter which should state:
(i) Collateral being appraised.
(ii) Location of the collateral

(iii) Explanation of condition (excellent, good, satisfactory,
etc.) should be used in describing the coll ateral

(iv) Adefinition of the current market and |i quidation
val ues.

(v) Date the appraisal was conpl et ed.

(vi) D fferent approaches used in determning the value of the

collateral. |In appraising the machi nery and equi pnent, very
sel domis the income approach used, whereas in appraising rea
estate, all three approaches are utilized; i.e., cost, incone
and nmar ket .

(vii) Methods used to determne the value of the collatera
shoul d be defi ned.

(viii) Purpose of the appraisal. In liquidation cases, it is
to establish narket and |iquidation val ues.

(2) Certification fromthe appraiser that he/she
(i) Has no interest in the property.
(ii) Personally inspected the property.

(iii) Report is accurate and correct to the best of his/her
know edge.

(iv) Appraisal was nade in accordance with the standard of
practices and within the code of ethics of the various
apprai ser's organi zati ons.

(3) Qualifications of the appraiser
(i) Background
(i) Experience
(iii) Nanmes of conpanies that appraisals have been nade for
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Xl

(iv) Education

(v) Certificates, licenses, etc.
(4) Description of the collateral

(i) Condition

(ii) Fair market val ue

(iii) Liquidation value

(iv) Photographs of the collatera

(b) It is inportant to obtain a value on each piece of collateral as it
may be decided to sell each piece separately rather than as a bul k sale
arr angenent .

(c) In addition to the aforenentioned information which would normal |y
be in a nachinery and equi prrent |iquidation appraisal a real estate
apprai sal should contain the follow ng information

(1) Incone approach to the real estate.

(2) Conparables of property simlar to the property being
apprai sed. Make sure conparabl es used are | ocal and not out of the
tradi ng area.

(3) Values reflected in the cost, income and market approach

(d) The appraisal is nmade for the benefit of the | ender and FnHA and
shoul d not be discussed with any other individuals. A prudent |ender
shoul d treat the appraisal as confidential. The FnHA official mnust

al ways be the final judge of the value of the collateral based on the
known facts. |If the FnHA official disagrees with the appraisal, the
reason for disagreenent must be fully docunented. In a situation such
as this, the National Ofice should be consulted for the necessary,
action to take. In some cases nore than one apprai sal may be necessary,
such as, cases with specialized nmachi nery and equi pnent.

Different Options Qoen in Liquidation

The options open to the lender in liquidating a | oan are:

(a) Sale of the business as an on-goi ng operati on, provided this nethod

can be Tegally utilized

(1) In order to utilize this option, a cooperative borrower who can
legally convey fee sinple title to the collateral is essential
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(2) Nornally, this option cones into being before the |ender
actually places the borrower in |iquidation; however, it can be an
option to sell the collateral after acceleration of the |oan

bal ance. This option is simlar to a private sale of the collateral
by the borrower except all parties are interested in trying to

| ocate a purchaser.

(3) This type of sale normally brings the maxi rumdollars for the
collateral and is normally advantageous for both the borrower and
the purchaser (buyer). The advantages and di sadvantages to such a
sal e i ncl ude:

(i) Advant ages
(A Maximzes collections on the |oan.

(B) Buyer obtains an operating entity; the business is in
pl ace with no noving expenses.

(O Several parties including the borrower are interested in
| ocati ng prospects.

(D No liquidation costs.
(E) Save |legal expenses.

(F) No pieceneal sale of collateral necessary.

(ii) D sadvant ages

(A FnHA nay be called upon to finance the purchase over a
peri od of years, possibly extending terns and changi ng ot her
terns in order to obtain a purchaser. Such a purchase nay
requi re a new guarant eed | oan.

(B) In sone cases, the borrower w shes to renmain discreet in
| ocating prospects for the business. Interested purchasers may
never receive notice that the business is for sale.

(O Borrower may attenpt to continue to extract a living from
the operations and di scourage any prospects.

(D) Borrower may want a higher sales price than is realistic
for the collateral.

(E) Borrower may not put "best foot forward" in preparing the
busi ness for sale.

(F) Once a purchaser is |ocated and the sale ready for
l'i qui dation, borrower could w thdraw fromthe transaction.
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(4) 1In any sale of this type, the corporate/personal guarantor(s)
liability on the | oan shoul d be adequately addressed and resol ved.

(5 In order to maximze collections on the | oan, the | ender cannot
al ways make a cash settlenment when selling an on-goi ng busi ness.
However, a cash settlement has some real advantages. A cash
settlement is a sure transaction and one in which a |oan can be
cleared without any further obligation by FHA. This permts the

| ender and FnHA to rid thensel ves of a bad situation and nmove on to
other concerns. In other words, it rids the |ender and FmHA of a

pr obl em

(6) However, never be too anxious to settle a bad |loan just to
avoid a problem Remenber, FnHA regul ations state that the | ender
nust naximze the return on the collateral. It is the FnHA
official's responsibility to see that the lender fulfills its

obl i gation.

(7) A cash settlenent offer is always preferred to a long-term
transaction. A cash settlenent offer is usually less than the sal es
price that could be obtained on a financing arrangenent. It is
necessary to calculate the imediate return of a cash sale as
opposed to x financing interest costs. Additionally, consider the
addi tional incidental expenses of holding on to the property for a
| onger period of tine if the cash offer is not accepted.

(8) If an extended financing arrangenment is considered, be sure the
collateral is adequate to support the loan. Strive to sufficiently
support the | oan bal ance with collateral and additiona

per sonal / cor por at e guar ant ees and, when possi bl e, secure the
guarantee with coll ateral

(9) Wien considering long-termfinancing, it may be possible to
build into any proposal flexible conditions such as a net earnings
recapture clause and certain sales ratios whereby if the transferee
(purchaser) perforns better than expected, it is possible to capture
a greater return on the sale. This technique has been used in
several cases and the purchaser is usually agreeable to such

arr angenent s.

(10) Most inportant, keep in nind that a sal eabl e conpany is
necessary to attract potential purchasers. |1f the borrower's
operations have been such that the production has been of poor
quality, the borrower has lost its sal es base (custoners) or the
pl ant and equi prent have been abused, the chances of selling a
conpany such as this are poor. Face reality in situations such as
this and instruct the lender. to nmove as quickly as possible to
l'iquidate the collateral

(11) As a general rule any liquidation sale of the collatera
property, for less than the full guaranteed debt, nust be to an
i ndependent purchaser not connected in any way with the borrower or
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(b)
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the | ender except for financing of the transaction. Only in rare

ci rcunst ances woul d such a sale to the borrower, its principals,

rel atives, be approved by FnHA. Be careful and assured that any
sale of the collateral is independent of the borrower as well as the
| ender except for financing of the transaction and include this as
one of the conditions of sale.

(12) Docunentation is very inportant. Mke sure any offer nade on
the property is docunented in the files along with the reasons for
considering or rejecting the offer. This type of docunentation
serves to justify an offer that is finally accepted.

Transfer and assunption of the borrower's operations

(1) Transfer and assunption of the borrower's operations can be
acconpl i shed before or after the | oan goes into |liquidation. A
transfer and assunption has certain advantages in that it nay be the
best nmeans to keep an active business operating; keeps the FmHA
guarantee intact (a good selling point with the Lender) and provides
an opportunity to strengthen the |oan through additional collatera
and/ or additional guarantees.

(2) If the I ender has purchased the collateral property through a
forecl osure public auction sale or the borrower has conveyed title
to the lender, no transfer and assunption is pernmtted. A so any
ot her transactions that affect the pronmi ssory note may rul e out
transfer and assunption of the debt. These situations should be
referred to the Regional Attorney.

(3) Section 1980.476 of Subpart E of Part 1980 of this chapter nust
be followed in any transfer and assunpti on case. The advantages and
di sadvant ages to such a transfer include:

(i) Advant ages

(A) Purchaser obtains an operating entity; business in place
wi th no novi ng expenses.

(B) Qpportunity to transfer a potential or existing problem
| oan and keep existing collateral and guarantor(s).

(O (Qoportunity to strengthen the | oan through additional
collateral and/or additional guarantor(s) while keeping
exi sting collateral and guarantor(s).

(D) Atransfer of the | oan can be nmade without |iquidating the
collateral; thus elimnating liquidation costs.

(E) May naxim ze collections on a loan in |iquidation
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(ii) D sadvant ages

(A Transferee may request nore liberal terns. |If different
terns are requested, there may be statutory problens with the
terns. |f the guarantee has been sold to a holder, this nmay
also create problens if different terms are being consi dered.
The Regional Attorney and National Ofice can furnish advice on
speci fic transactions.

(B) No final loss or protective advance anount, if applicable
can be paid to the lender, until the transferee fulfills its
obligations under the transfer.

(© May be tradi ng one problemfor another

(D) Side transactions could take place between the transferee
and the borrower w thout the | ender's know edge

(E) May have an inpact on the customer base

(4) Any transfer and assunption case should be fully understood and
eval uated before concurring with the lender. The FnHA offici al
shoul d treat any transfer and assunption as if FnHA was eval uating a
new | oan obt ai ni ng proper docunentation on the new nmanagemnent team
financial reports, projections, pro formas (if applicable) and
assurances of adequate coll ateral

(c) Leases and purchase noney contracts

(1) Once the lender has purchased the collateral property through a
forecl osure public auction sale or the borrower has conveyed title to
the I ender and the | ender wishes to have the collateral begin generating
income to be applied to the guaranteed debt without transferring title,
the only options open to the | ender woul d be | easing the collatera
property or a purchase nmoney contract.

(2) Cenerally, leasing the collateral or utilizing a purchase noney
contract is not in the best interest of FnHA. There may be ti nes when
such an arrangenent is advantageous and if such a situation arises, the
guaranteed | ender nust nmake a witten request for continuation of the
FmHA guar ant ee.

(3) The only real advantage of a | ease or purchase noney contract is
the availability of a servicing tool for an inproved recovery on the
potential |oan |oss when faced with a | ow cash sale probability.

(4) Wien considering such a proposal, nmake the terns and conditions fit
FHA' s interests. Fully understand the proposal before commtti ng FHA
to any such arrangenment. Qherw se, FnHA could be agreeing to long term
contracts whi ch nay cause additional problens. The object is to
liquidate collateral as soon as practical, not to create |ong standi ng
rel ati onshi ps
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(5) Before concurring in any | ease arrangenent or a purchase noney
contract, involve the Regional O3 to review all |egal docunents and
comply with the Regional Attorney's |legal advice on these issues.

(d) Private sale of the collateral by the borrower

This method of liquidation is simlar to a sale of the business as
an on-goi ng concern except, in this case, the lender is directly
guiding the borrower in the sale of the collateral.

(1) This option pernmts the borrower to dispose of the coll ateral
and liquidate the | oan under the |ender's gui dance and experti se.
Cenerally liquidation by the borrower is not advantageous to FnHA as
['iquidation could be prol onged due to the borrower wanting nore than
the collateral is worth. Also, in aliquidation of this type, the
borrower nust be of unquestionable integrity.

(2) Liquidation by the borrower woul d be advant ageous when certain
collateral is involved in which the borrower’'s expertise and

know edge is needed to obtain the best price for the collateral.
For exanple, if inventory was taken as collateral, the borrower may
be able to utilize its custoner base to nove the inventory; thus,
obtaining top dollar for this type of collateral.

(3) The advantages and di sadvantages of this type of liquidation
i ncl ude:

(i) Advant ages
(A No liquidation costs.
(B) Saves |egal expenses.
(O Possibility of realizing greater proceeds on coll ateral
sal es, especially accounts receivable, inventory, and assets of

sone val ue that needs the borrower's know edge to naxi m ze
col I ecti ons.

(ii) D sadvant ages

(A Titletothe collateral remains with the borrower.

(B) Borrower may attenpt to extract a living fromthe
operations, extending the tine of |iquidation.

(O Borrower nmay attenpt to obtain a higher sale price than is
reasonabl e for the collateral to create funds over and above
the | oan bal ance for personal use.

(D) Lender does not have control of the |iquidation.
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(e)

(E) Borrower is first to touch collateral sale proceeds.

(F) Any delays by the borrower in paying off the |oan bal ance
i ncreases FnHA' s obligations due to interest accruals.

(G Borrower may sell only the good sal eabl e coll atera

| eaving the | ess desirable collateral which eventually may have
to be sold by the | ender

Vol untary conveyance of the collatera

(1) This option permts the borrower to deed title of the
collateral inmrediately to the lender. It is voluntary to both
parties (lender and borrower). If this action is considered, the
| ender nust be sure that the borrower can convey clear title.

(2) The lender should consider such action when there would be | ong
delays to obtain clear title to the collateral property. It is
always desirable to cut delays in the |liquidation process whenever
possi bl e; however, the proposal should be fully understood before
accept ance by FrHA

(3) Mbst voluntary conveyances of clear title nmeans a cancell ation
of the full debt. This action would automatically cancel any
guarantor's liability on the debt.

(4) A voluntary conveyance of the collateral can be acconplished at
a set anount of |less than the full anount of the debt. To
acconplish this objective, an arrangenent nmust be nade whereby the
parties agree to a fixed anount for which the collateral property
woul d be conveyed to the I ender. Be careful when handling such an
arrangenent and i nvol ve the Regional Attorney before acceptance of
such a plan. Careful docunentation of the file denonstrating the
comrer ci al reasonabl eness of the decision is necessary.

(5) Wien looking to the guarantor(s) for collection on the | oan
defici ency bal ance, the guarantor(s) and the lender with FnHA' s
consent should agree to a value to be credited on the prom ssory
note and the | ender should attenpt to have the guarantor(s) execute
a continued liability agreenent to the effect that the guarantor(s)
remain |liable for the | oan bal ance before the voluntary conveyance.

(6) The advantages and di sadvantages to such an option include:
(i) Advant ages
(A Lowers liquidation costs.

(B) Saves |egal expenses
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(O Lender has control of |iquidation.
(D) Speeds up liquidation.
(E) HEinmnates any redenption rights the borrower holds.

(ii) D sadvant ages

(A) Private sale could involve a conflict of interest.

(B) Possibility of losing legal rights to collect any |oan
defici ency anounts fromthe personal /corporate guarantor(s)
unl ess handl ed properly. Usually the personal guarantor will
al so be a principal of the business and the | ender and FnmHA
will have to agree not to pursue the guarantor in order to get
themto agree to a voluntary conveyance.

(O Lose right to any potential transfer and assunption of the
| oan.

(D) Lender may lose incentive to sell the collateral if

hol di ng only the unguaranteed portion of the loan, or if

hol ding the full loan and the | ender has a good interest rate
on the | oan.

(7) Anytine a voluntary conveyance of title takes place or the
| ender acquires title to any real property through other means, the
title to the property should be recorded at the proper |ocations.

Forecl osure by public auction sale

(1) A public auction foreclosure is necessary when the | ender has
an uncooperative borrower who will not convey title to the
collateral and/or when there are |iens against the coll ateral
property which nmust be cleared in order to obtain fee sinple title.
The advant ages and di sadvantages to such a sal e i ncl ude:

(i) Advant ages
(A) dears existing liens.

(B) Ascertains the demand for the collateral and val ue.

(O Protect the lender's legal rights to proceed agai nst
guarantor(s), if necessary, for any |oan deficiency.

(D) Easier to prevent a defense by the guarantor(s) on the

| oan defici ency anount when proceeding | egally agai nst
guarantor(s).
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Xl

(E) Could speed up liquidation of the collateral

(F) Quick cash for the collateral

(ii) D sadvant ages

(A) Increases liquidation costs, including | egal expenses
(B) Protective advances nay be necessary.

(O Loss of option for any transfer and assunption of the
| oan.

(D) Lender may have to bid on the collateral at a price up to
a negotiated protective bid price and arrange a private sale.

(E) Auction sale possibly would not realize nmaxi mum val ue of
the collateral as opposed to other nethods of collatera
di sposition

(F) Nornally requires quick and i mredi ate deci si ons on sal e.

Protecti ve Bids

(a)

(b)
bi d.

In establishing a protective bid anount, the | ender should work
closely with FnHA in arriving at a proper protective bid amount. There
must be a current appraisal available which reflects both the fair

mar ket val ue and the potential |iquidation value of the collateral. 1In
order to fully understand these values and their purpose, a definition
of each is given bel ow

(1)

Fair market value is the price a willing buyer would be

justified in paying and a willing seller would be warranted in
accepting if each is (1) well informed or well advised; (2)
notivated by reactions of typical users; (3) free fromundue
stimulus; (4) financially capable of ownership and/or use; and (5)
all owed a reasonable time period in which to test the market.

(2)

Forced sale liquidation values (public auction sales) is

defined as a price which the collateral will bring if exposed for
i mredi ate sal e on the open market, both buyers and sellers having
know edge of the uses and purposes to which the collateral is
capabl e of being used, the seller being conpelled to sell and the
buyer being willing but not conpelled to buy.

The sound mar ket appraisal and |iquidation values of all collateral
must be established in order to determne the amount of the protective
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(c) Before the protective bid anount is established, the FnHA officia
must agree with the appraised values. |If the FnHA official or the

| ender disagrees with the anmounts in the appraisal, those concerns
shoul d be noted and the anounts adjusted accordingly wth concurrence of
both parties. The FnHA official nust docunent the justification for the
change in the val ues.

(d) The protective bid amount is nmade by the | ender (with FrHA prior
concurrence) at a foreclosure sale to protect the lender's and FnHA' s
interests. The reason for the protective bidis to insure that the
collateral is not sold at unrealistically | ow values to other bidders.
The protective bid should be high enough to protect the | ender's and
FHA s interests; however, the protective bid amount shoul d be
reasonabl e.

(e) In normal situations, the | ender should not be interested in
purchasing the collateral at the sale but nerely enters a protective bid
amount, if necessary, to protect the collateral and to insure that a
reasonabl e selling price has been established.

(f) If the collateral appraised liquidation value is in excess of the
amount owed on the | oan plus expenses incurred, the protective bid
amount shoul d not exceed the aggregate of these anounts. The | ender
shoul d never bid nore than is owed on the | oan

(g) Should the collateral appraised |iquidation value reflect that
sal es proceeds woul d cover only the cost of the sale and/or pay off
senior lien positions in front of the lien covering the guaranteed | oan
bal ance, normally a protective bid amount woul d not be established.

(h) Protective bid anounts established nust be reasonabl e and
equitable. Qherwi se, the lender could run into | egal problens shoul d
the protective bid anmount be the successful bid price. For exanple, the
| ender coul d have | egal problens when attenpting to establish a
defi ci ency judgnent.

(i) The protective bid amount established shoul d assure an adequat e and
equitable return on the collateral, protect the | ender and FnHA' s
interests and press other interested parties into maki ng hi gher bids for
the collateral at the forecl osure sale.

(j) Protective bid anmounts shoul d be reasonabl e and equitable for an
amount when added to the various expenses of sale and ot her
consi derations and shoul d not exceed the |iquidation appraisal val ues.

(k) Special considerations to be taken into account in establishing the
protective bid amount are:

(1) Expenses of resale. (lncreased real estate taxes, conm ssions,
recordi ng costs, etc.)

(2) Interest accrual on the | oan
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(3) Length of time necessary for the resale of the collateral.
(4) Collateral deterioration.

(5) Maintenance of collateral.

(6) CQuard services.

(7) Seasonability of collateral.

(8 Prior liens, taxes.

(9) Wilities.

(10) Storage costs.

(11) Moving expenses.

(12) Weatherization.

) A hypothetical exanple of a protective bid anount is shown bel ow

(1) The appraised liquidation value of the collateral to be sold is

$1, 000, 000 and total debt owed on the loan including interest is
$1,600,000. It is estimated that the collateral is in good
condition and could be sold within a six-nonth tinme frame if the

| ender bid the property in at the foreclosure sale. One guard would
be needed to protect the collateral until sold. Sone utility costs
woul d be involved. There are no prior liens or taxes due and it is
not necessary to consider the seasonability of the collateral. The

protective bid amount woul d be $885, 000 as shown bel ow
Protective Bid Amount $885, 000

Consi deration given for:

a. 6%commssion - resale 53, 000
b. Interest accruals for 6 nos. @10% 44, 250
c. Quard service for 6 nos. @%$120 weekly 2, 880
d. Wility costs for 6 nos. 2,220
e. Mscellaneous costs - (Advertising, Atty, 12, 650

fees, etc.)

APPRAI SED LI QU DATI ON VALUE $1, 000, 000

(2) If the highest bid was $900, 000 pl aced at the liquidation sale,
a prudent | ender should pernit the respective bidder to purchase the

property.
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(m The | ender who deci des upon a forecl osure public auction sale of
the collateral nust know and fully understand the | egal aspects of any
superior lien(s) on the collateral as the lender is responsible for
payrment in full on such liens when selling the collateral unless the
property is sold subject to such lien(s). |If there are any junior liens
the proceeds will be available to pay such liens only to the extent of
funds remai ning after paying expenses and prior liens.

(n) Afinal payoff amount in witing as of the day of the sale should
be obtai ned fromthe superior |ienholder. The junior |ienholder
(lender), to protect its position, could purchase the nortgage for the
unpai d bal ance and have the respective | ender assign all of its rights
and interests in the nmortgage on a non recourse basis. The prom ssory
note shoul d not be narked paid as this would destroy the superior |ien
position.

(o) The |l ender should be bidding on the collateral along with all other
bi dders up to the nmaxi mumof the protective bid amount. |If the
protective bid amount entered by the lender is the highest bid entered,
the | ender woul d purchase the collateral. |If other bids entered are

hi gher than the lender's protective bid anounts, the person entering the
hi ghest bid woul d purchase the property subject to a confirmation period
if a confirmati on period was established in the terns of the sale. A
confirmation period is normally a good practice as it gives the | ender
the opportunity to determine all factors and confer with FnHA on the
sal e.

(p) If the lender acquired the collateral and it was agreed by the

I ender and FHA in the liquidation plan that this practice would be
acceptable to all parties, the FnrHA guarantee woul d continue in effect
and any | oss occasioned by accruing interest will be covered to the
extent of the guarantee to the date of final settlenent provided the

| ender proceeds expeditiously with the liquidation plan approved by
FrHA

XI'V Method of Disposition of Acquired Collateral by the Lender if the FnHA
final loss claimis not to be paid until the | ender disposes of the
collateral .

(a) Wien the lender acquires title to the collateral through a
voluntary basis or foreclosure neans and the FnHA final loss claimis
not paid until final disposition, the | ender shoul d proceed as quickly
as possible to develop a plan to see that the collateral is fully
protected and a programto di spose of the collateral is comrenced.

(b) Any collateral accepted by the |l ender on a voluntary basis or
t hrough forecl osure nmeans nust be titled in only the | ender's nane.
FnHA shoul d never be named as owner or co-owner of the coll ateral
FHA' s position is that of a guarantor

(c) The first step the | ender should take after acquiring the
collateral is to see that the collateral is protected fromdeterioration
(weat her, vandalisn). Hazard insurance in an anmount necessary to cover
the fair market value of the collateral should be maintained by a
prudent | ender
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(d) The lender should prepare a plan on the best nethod of sale,
keeping in mnd any prospective purchasers and send the plan to FnHA for
its review and comments. FnHA shoul d approve the plan in witing if it
concurs with the lender. Qherw se, address the objections to the plan
and put the lender on notice of your disapproval

(e) It nmay be that the | ender addressed such a plan of action when

submitting the liquidation plan. If this is the case and the method of
sale as addressed in the liquidation plan is still feasible, no further
action on the lender's part is necessary. If some nodification to the

plan is necessary the | ender and the FnHA of ficial should di scuss the
nodi fication(s) and work together to attenpt to assure that the nodified

[iquidation plan is in the best interests of FnHA and the Iender

(f) Methods and options open to the lender in considering a plan of
action to sell the collateral property include:

(1) Direct sale by the | ender

(i) Sone questions that come to mnd should be: (A should
the coll ateral be sold pieceneal or in bulk? (B) is the
collateral stored at a convenient and safe area?;, (C wll the
collateral be maintained during the | ender's possession?; and
(D) should the collateral be inproved and "wi ndow dressed” in
order to obtain a greater value for the collateral ? These
questions should not be the only ones to consider but are
listed to provide sone insight in the areas that nust be

consi dered when the lender is preparing to sell the coll ateral

(ii) FnHA should be satisfied that the |l ender's plan of sale
is realistic, sound, and naxi mzes the return on the
col | at eral

(2) GComrercial Broker

(i) In dealing with a comrerci al broker, the | ender should
engage an experi enced sal esman who i s know edgeabl e about the
product or industry for sale. The contract should be on a
short-termbasis of preferably no nore than 120 days. The
contract can always be renewed if it is considered worthwhile
to do so.

(ii) The commrercial broker engaged shoul d have know edge of
the product the lender is selling, the value of such collatera
and prospective purchasers throughout the country. Some
comrerci al brokers have conputer |istings of prospects that nay
be interested in a particular type of property. The broker
would list the property, mail notices to possible buyers and
advertise in the respective trade journals and vari ous
publ i cati ons.
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(iii) Mst inmportant is the engaging of an experienced and
know edgeabl e broker. |If the broker is inexperienced or unsure
of hinself/herself, he/she is less likely to aggressively seek
a prospective purchaser. |If the broker finds a prospect, the
prospect being experienced and know edgeabl e in the type of
property for sale, would have a distinct advantage over the

i nexperi enced broker

(iv) If the property for sale is a general type of commrercial
bui | di ng which could be beneficial to several different types
of industries, the broker engaged does not need the expertise
necessary as in selling larger or nore conplex property. The
| ender in those cases, could engage a | ess experienced
comrercial broker with rmultiple listing arrangenents.

(v) Aso, if possible, when engaging a commercial broker, the
prudent | ender should have an agreement with the broker to the
effect that should the |l ender |ocate a purchaser for the
property, no sales conm ssion would be paid to the broker. The
| ender may want to consider continuing its efforts to locate a
buyer for the property even though the collateral is in the
broker's hands.

(vi) [If the I ender has engaged the proper comrercial broker
and the commrerci al broker cannot |ocate any serious prospects
within a reasonable period of tine, the only other approach is
a public auction of the property if the collateral has val ue.
This is probably the | east desirable nethod to use in
liquidating the collateral

(3) Public auction sale
(i) This option could be selected first if it is obvious that
it will naximze recovery; however, normally the net proceeds
fromthe sale of collateral by means of a public auction will
not be as great as the recovery realized by the other nethods
of sale previously nmentioned; therefore, after exhausting al
other options to sell the collateral and if the | ender has been
unabl e to successfully conplete a sale, a public auction sale
shoul d be strongly considered. The sale should be carefully
pl anned and wel | organi zed. Consideration should be given to
engagi ng a prof essional auctioneer experienced in selling the
type of property that will be |isted.
(ii) The fee for a professional auctioneer may be hi gh when
conpared to the cost of engaging a broker to sell the property
or having the | ender conduct the sale. However, experience has
shown that in engagi ng a professional auctioneer, the |oan
official obtains expert services and advice usually resulting
in a higher return on the collateral sold.
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(iii) A professional auctioneer makes an eval uation of the
property for sale, determnes the market area and the prospects
nost likely to be interested in the collateral. Additionally,
the aucti oneer has know edge of advertising methods and knows
whi ch advertising nmediumwi || give the maxi num exposure for the
dol l ars spent.

(iv) Areal estate auction under the guidance of a

prof essi onal auctioneer normally attracts nore potential buyers
because of proper advertising and therefore, usually produces a
better price for the property. A professional auctioneer may
recover nore than its fees charged netting to the | ender on the
guaranteed loan a larger return than woul d have been obt ai ned
usi ng other methods. In addition, by engaging the professiona
auctioneer, the lender is nore likely to sell the collateral

(v) The lender, in utilizing a public auction should determ ne
a mninumsale price for the collateral. The anount detern ned
by the | ender should carry FnHA prior concurrence. The m ni mum
anmount acceptabl e can be included in the adverti senents or the
aucti oneer can announce the mninmumsale price on the day of
the sale. |If the I ender does not wish to proceed in this
manner, the public auction could be held with the | ender
retaining the approval rights of any sale. Normally, the

| ender retains a 5-7 day confirmation period on any sale to
revi ew the hi ghest bid and consults with FnHA on whether to
accept the bid.

(vi) If the collateral being auctioned consisted of rea
property and machi nery and equi pnent, consideration shoul d be
given to holding the public auction sale in different stages;
first to sell the real property; secondly, to sell the

machi nery; thirdly, to sell in a bulk sale. The |Iender should
det erm ne whi ch arrangenent brings the greatest return and if
the price neets the lender's and FnHA approval, the property
shoul d be sol d.

(vii) Wien deciding whether to accept the highest bid offer
keep in mnd that a professional auctioneer has covered the
market for the collateral to be sold and informed al
interested prospects of the sale. 1In a case such as this, if
it can be said that the public auction was the best and nost
effective method of determning the true market val ue of the
collateral, the highest bid shoul d probably be accepted and the
file documented accordingly. Before turning dow the offer
consi der the expenses that nay continue on the property while
being held in the |l ender’'s possession along with the | ength of
tinme the | ender may have to hold on to the property before
another interested party can be found.
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Abandonnent of the coll atera

(i) The primary purpose of collateral is to afford a net
return on the loan funds not repaid in cases of |iquidation
However, there will be tinmes when FnHA will be faced with
situations when converting the collateral to cash would result
inaloss.

(ii) Situations when this type of action could exist are:

(A) Senior lien clainms held by other parties against the
guaranteed loan collateral and the senior lien clains are nore
than the collateral val ue.

(B) Collateral on the |l oan has deteriorated to the point where
the net sale value (after expenses) of the collateral would not
produce any funds that coul d be applied to the outstandi ng
debt .

(O Specialized collateral which has little or no val ue or
dermand for the collateral taking into consideration the
expenses of the sale.

(iii) Anytime there is a case when the conversion of

collateral to cash can reasonably be expected to result in a
negati ve net recovery amount, abandonment of the collatera
shoul d be strongly considered. However, the |ender shoul d
rarely find itself in this position. Abandonment of the
collateral is a judgnment factor and before any decision is made
to abandon the col | ateral nmake sure the facts are known and
docunent both the facts and the reasons for the decision in the
file.

(iv) Wien considering the action of abandoning the coll ateral
it nust be determned what effect this would have on the
pursui ng of collection on the guarantor(s) and proceed
accordingly.

(a) The follow ng considerations should be carefully reviewed before a
determ nation is nade whether to rel ease or settle the guarantor(s)
liability on any B& | oans:

(1)
(2)
(3)
(4)

Age and health of the guarantor(s).
Potential incorme.
I nheritance prospects.

The possibility that assets have been conceal ed or inproperly

transferred by the guarantor(s).
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(5) The availability of assets or income which may be realized.

(6) Any conprom se nust be reasonabl e when conpared with what could
be recovered if enforced coll ection Procedures were foll owed.

(7) HEfect of other guarantor(s) on the loan. MNay need consent of
ot her guarantor(s) on loan if one guarantor is rel eased.

(8) Cash consideration or other collateral in exchange for the
guar ant ee.

(b) Wien releasing a guarantor fromliability on a B& [|oan, adequate
consi deration nmust be received. This concept enconpasses Sone new
benefit to FHA either in the formof noney, additional security or some
ot her benefit to the goals and objectives of FnHA. W en the question of
consideration arises in this context, contact the National Cfice.

XV Conprom se Settlenent - Any conprom se which involves a forgiveness of
the debt nust be approved by the Adm nistrator

(a) There are situations when conprom se of the remai ning debt nay be
in the best interest of everyone concerned. A conprom se settlenent
normal ly will not take place until all the collateral has been sold and
a deficiency | oan bal ance remains.

(b) A conprom se settlement woul d be considered when attenpting to
settle with any guarantor(s) on the | oan when the defici ency bal ance of
the loan is larger than the financial ability of the guarantor(s) to pay
the remai ning | oan debt.

(c) Before consideration is given to conprom sing the debt the | ender
shoul d have a current financial statenent on any guarantor(s). The
financial statenent(s) nust reflect all assets and the | ender and FnHA
shoul d be reasonably satisfied all assets are properly refl ected.

(d) If the FnHA official cannot put full faith in the financia
material received or wi shes additional docunentation to support the
financial condition of the guarantor(s), a deposition could be taken
fromthe guarantor(s). The | ender can request such action on any
guar antee(s) before conpronising or settling a claimagainst the
guarantor (s).

(e) As stated earlier, the current personal financial statenent(s)
shoul d be conpared to the financial statement(s) taken at |oan closing
to determne if all assets are accounted for. FnHA expects a ful

di scl osure of all assets before considering any conprom se settl enent.
After reviewing all assets and determ ni ng val ues, a reasonabl e

settl ement anount shoul d be set as to the anount the | ender and FrHA
feel is fair and adequate under the circunstances. |If FnHA with the
Adm ni strator's approval, can concur in an anount presented by the

| ender, then the
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| ender can proceed to effect the conpronmise with the guarantor. FnHA
shoul d not becone involved with the guarantor in any negotiations. It
isthe lender's job to take all necessary steps. FnHA is a guarantor
for the loan, not the servicer

(f) Another instance when FnHA woul d consi der a conprom se settl enent
isin a situation when FHA may have a cl ai m agai nst the | ender for
negligent servicing of the |oan. However, before considering

conprom sing a settlement in such cases, review the case with the

Regi onal Attorney to determ ne what FmHA' s chances are of collecting the

debt in full fromthe | ender through the | egal process. |If there is
sone doubt that the case can be successfully collected through the | ega
process, a conprom se settlenment could be the answer. |If fraud or

m srepresentation is involved, the case nust he sent to the Regiona
Attorney so that the Regional Attorney can deci de whether the case nust
be referred to the Departnent of Justice.

(g) Before considering a conprom se settlenent, all the facts nust be
known. Ascertain what amount nay be collected through the | egal process
and take into consideration | egal costs and tinme when arriving at a fair
conproni se settl enent.

Li qui dati on Expenses

(a) Wien submtting a liquidation plan, the | ender nust include as part
of the plan, an estimate of the |iquidation expenses that are expected
to be incurred during the course of liquidation. (Paragraph XI. | of
the Lender's Agreement). |If the expenses to be incurred are not in-
house and are reasonabl e and customary when conpared to the antici pated
recovery value of the collateral property to be sold, the expenses can
be approved by FmHA when approving the |iquidation plan subject to the
l'i qui dati on expenses bei ng deducted fromthe gross proceeds fromthe
sale of the collateral

(b) If after the subm ssion of the |iquidation plan, circunstances
arise which may dictate a revision of liquidation costs, the |ender nust
obtain FMHA's written concurrence prior to proceeding with any proposed
changes. 1In-house expenses of the | ender such as routine travel costs,
accounting expenses or enployee's time in handling the |iquidation wll
not be al | owed.

(c) Attorney's fees are approved |iquidation expenses provided the fees
are reasonabl e and cover |egal issues pertaining to the |iquidation that
could not be properly handled by the | ender and its house-counsel or
retainer. This should not be construed to nean that when |iquidation
occurs, the lender engages the services of an attorney to handl e the
liquidation of the loan. The preparation of the |iquidation plan and
the liquidation of the loan is the lender's responsibility.
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XVI

(d) Attorney's fees and/or expenses incurred by the | ender while the
borrower is in a Chapter 11 reorgani zati on woul d not be deductible from
collateral proceeds as |iquidation expenses. A reorganization is not a
liquidation. Paragraph IX C5 of FormRD 449-35 requires the | ender to
protect the collateral in bankruptcy, receivership and insolvency.
Expenses incurred by the lender in these situations are not recoverable
by the | ender under the |oan guarantee.

(e) If atrustee is appointed by the bankruptcy court to sell the
collateral under a Chapter 11 liquidation or Chapter 7, the trustee
rather than the lender in this instance, is responsible for |iquidating

the collateral. Mdst expenses will be the trustee's expenses and wl |
be approved by the court. Nornally, even though the loan will then be
inliquidation, there will be no liquidation expenses of the lender. If

you have questions, contact your Regional Attorney or the Nationa
Ofice.

(f) Pursuit of personal/corporate guarantors who are not the borrower
on the loan while the borrower is in Chapter 11 reorgani zation or the
Chapter 7 proceeding is a nmatter outside the bankruptcy. The automatic
stay inposed by the Bankruptcy Code does not apply to proceedi ngs

agai nst persons who are not in the bankruptcy proceedings. Reasonable
expenses incurred in pursuit of these guarantors (even though the
borrower is in bankruptcy) would be all owabl e provi ded there was
sufficient collateral sold or collections nmade on the guarantee which
woul d at a mi ni mum cover the expenses.

(g) The lender at FnHA's request will provide conpl ete records,
acceptable to FnHA, listing of all expenses before paynment of an final
loss or closing out the | oan guarantee. (Paragraph XI. E. 3 of the
Lender's Agreenent)

Prot ecti ve Advances

(a) Protective advances generally cannot be authorized unless the
borrower is in liquidation. Any advances nust constitute an

i ndebt edness of the borrower to the | ender and be secured by the
security instrunent(s). FnHA's witten authorization is required on al
protective advances whi ch exceed a total cumulative advance of $500 to
the same borrower. (Paragraph X1 of the Lender's Agreenent.)

(b) Protective advances include, but are not limted to, advances nade
for taxes, annual assessnents, ground rent, hazard or flood insurance
premuns affecting the collateral and other expenses necessary to
preserve or protect the security. (Paragraph XIl of the Lender's
Agreenent . )

(c) Protective advances are not generally authorized while the borrower
isin a Chapter 11 reorgani zation. A reorganization is not a
l'iquidation. The bankruptcy court can order protection of the
collateral while the
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borrower is under Chapter 11 Protection and the | ender, whose coll atera
is subject to being used by the trustee in bankruptcy, should
i mredi atel y seek adequate protection of the coll ateral

(d) Wien classifying liquidation expenses and protective advances, keep
in mnd that |iquidation expenses do not accrue interest, whereas
protective advance anounts do accrue interest at the prom ssory note
rate. Therefore, it is to FMHA s advantage that whenever possible, any
anmount aut horized by FrHA during |iquidation be classified as

l'i qui dati on expense. For exanple, hazard insurance prem uns nay be a

i qui dati on expense rather than a protective advance if hazard i nsurance
is necessary while the loan is in liquidation. Paynment of the hazard

i nsurance prem umcould also be a protective advance if it is necessary
to protect the security of the guaranteed |oan. Thus, an itemsuch as
payment of hazard insurance, in certain circunstances, could be treated
two different ways if it occurred during |iquidation.

Bankr upt ci es

(a) In bankruptcies, there are two separate proceedings; |iquidation
and reorgani zati on under the bankruptcy court's protection. It is the
lender's responsibility to protect the guaranteed | oan debt and al
collateral securing the |oan in bankruptcy proceedings. (Paragraph |IX
C. 5 of the Lender's Agreenent) Section 1980.475 of Subpart E of Part
1980 of this chapter sets forth certain responsibilities of the |ender
These responsibilities include, but are not linted to, the follow ng:

(1) The lender will file a proof of clai mwhere necessary and all
t he necessary papers and pl eadi ngs concerni ng the case.

(2) The lender will attend and where necessary participate in
nmeetings of the creditors and all court proceedings.

(3) The lender, whose collateral is subject to being used by the
bankruptcy estate, will inmmedi ately seek adequate protection of the
collateral. Adequate protection of the collateral, depending on
interpretation, may take several forns. In s bankruptcy, the
trustee is authorized to sell, |lease or use the collateral if the
borrower's business is in operation. The only collateral the
trustee cannot utilize is cash collateral unless the secured
creditor grants perm ssion or the bankruptcy court authorizes the
use of such after giving a proper hearing and noti ce.

(i) Cash collateral neans cash, negotiabl e instrunents,
docunents of title, securities, deposit accounts, or other cash
equi val ents, such as accounts receivabl e.

(11-13-85) PN 985
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(ii) Concerning machi nery, equipment and real estate, adequate
protection can be interpreted differently under Chapter 11
reorgani zati on. The bankruptcy trustee coul d di spose of certain
collateral and grant to the secured party a replacenent lien on
sone other collateral which may or may not have the sane val ue.
For exanple, the lender may hold a first lien on a good

sal eabl e piece of real estate and could find replacenment of
this particular parcel of property with a second or possibly a
third I'ien on another parcel of land that the | ender may find
undesirabl e for adequate protection. There are no guarantees
to the I ender when the borrower is in Chapter 11 reorganization
that the collateral will be protected to the |lender's
satisfaction. The |lender should be fully aware of what is
taking place with the collateral and resist any adverse changes
that may be nmade in the collateral securing the FnHA guar ant eed
| oan.

(4) \Were appropriate, the | ender should seek involuntary
conversion of a pending Chapter 11 case to a |iquidating proceeding
under Chapter 7 or under Section 1123 (b)(4) or seek di sm ssal of
the proceedi ngs. A Chapter 11 case can be converted into a
liquidating Chapter 11 or Chapter 7 upon the request of the |ender
if the | ender can show cause and it is in the best interest of all
creditors. Cause nmay be:

(i) Continuing |l osses and very little likelihood that the
borrower can successfully reorgani ze;

(ii) Borrower's failure to submt a plan to the bankruptcy
court within the prescribed tine set by the court;

(iii) Unreasonabl e del ays by the borrower detrinmental to
creditors;

(iv) Inability on the borrower's part to submt a sound
reorgani zation plan; or

(v) Bankruptcy court decision denying the proposed

reorgani zation plan and failure on the borrower's part to gain
additional time fromthe bankruptcy court to submt an anmended
pl an.

(5 FnmHA will be kept adequately and regularly informed in witing
of all aspects of the proceedings.

(b) In a Chapter 11 reorgani zation, if an independent appraisal is
necessary in FrHA' s opinion, FnHA and the | ender will share such
apprai sal fee equally.

(c) Lender expenses on Chapter 11 reorganization cases are not to be
deducted fromthe coll ateral proceeds because a reorgani zation i s not
considered liquidation. Al expenses incurred (except a collatera
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apprai sal) by the lender while the borrower is in reorgani zation are the
responsibility of the I ender and are not deductible fromcollatera
proceeds or covered under the FnHA guarantee. Attorney fees incurred by
the I ender, w thout exception, cannot be approved. Reasonable and
custonary |iquidation expenses may be deducted fromthe collatera
proceeds in liquidation cases under Chapter 7 or Section 1123 (b)(4),

Li qui dations, provided the I ender is doing the actual |iquidation of the
colTateral and presents adequate witten justification for each expense
and secures FnHA's witten concurrence Prior to incurring the expense.

(d) If atrustee is appointed by the bankruptcy court to sell the
collateral under a Chapter 11 liquidation or Chapter 7, the trustee
rather than the lender in this instance, is responsible for |iquidating
thUe collateral. Normally, any expenses incurred by the | ender during
this period are not considered |iquidation expenses and cannot be
deducted fromcol | ateral proceeds. The lender is not engaged in the
actual liquidation but is performng in a manner considered to be nornal
servicing of the | oan under the circunstances.

(e) |If the property is abandoned by the trustee and the lender is
actual | y engaged in actual |iquidation, reasonabl e |iquidation expenses
woul d be recoverable fromliquidation proceeds with prior witten
concurrence for each expenses from FmHA before the expense is incurred

(f) It is the responsibility of the State Program Chief to see that
FHA is being fully informed by the Iender in all bankruptcy cases

(g) Al bankruptcy cases should be reported i mredi ately to the Nationa
Ofice by utilizing and conpl eting a probl enidelinquent status report.
The Regional Attorney nmust be pronptly informed of the proceedings.

(h) Even if the loan is not in default the State Drector may approve
the repurchase of the unpaid guaranteed portion of the |loan fromthe
hol der(s) to reduce interest accruals during Chapter 7 proceedi ngs or
after a Chapter 11 proceedi ng beconmes a |iquidation proceedi ng.
(Paragraph 10.C. of the Loan Note Quarantee). n |oans in bankruptcy,
any | oss paynment nust be handled in accordance with the Lender's
Agreement and carry the approval of the State Director

XX Negligent Servicing

(a) Negligent servicing is defined in the Lender's Agreement "as the
failure to performthose services which a reasonably prudent |ender
woul d performin servicing its own portfolio of |oans that are not
guaranteed. The termincludes not only the concept of a failure to act
but also not acting in a timely manner or action contrary to the manner
in which a reasonably prudent |ender would act up to the time of |oan
maturity or until a final loss is paid."”

(11-13-85) PN 985
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(b) If alender fails to act responsi bly as stated above, the guarantee
is unenforceable by the lender to the extent any | oss is occasi oned by
negligent servicing. As a practical matter, in nmany cases it is hard to
prove negligent servicing actually caused a loss. A connection nust be
nmade between the lender's act or failure to act and the | oss anount to
be established. The |oss anmount nust be ascertainabl e.

(c) Wien such a case arises, obtain all the facts and submt these
facts in witing to the Regional O3C for a legal opinion. Do not notify
the | ender of any negligent act until such time as the Regional OC
legally clears such actions.

(d) Legally FmHA cannot wi thdraw the guarantee for negligent servicing
The response to the |lender in negligent servicing cases, when no | oss
has been established, should nerely put the I ender on notice that the
act(s) of negligent servicing will cause the guarantee to be
unenforceable to the extent the act(s) causes a | oss.

(e) Wien the | ender hol ds the guaranteed portion of the |oan and FnHA
refuses to reinburse the lender for the portion of the guarantee because
of negligent servicing, while the lender nust institute suit, FnHA will
have the burden of proof regarding the | oss occasi oned by negligent
servicing. A so, if FrHA repurchased the guaranteed portion and the

| ender refuses to reinburse FnHA for the anount designated as negligent
servicing, FnHA bears the burden of proof in court.

(f) An anount of |oss must be ascertai nable in negligent servicing
cases. If this cannot be acconplished, a | egal case against the |ender
woul d not be handled by the U S. Attorney. A negotiated settlenment
woul d be a practical course to take in these situations.

Fraud or M srepresentation

(a) The guarantee constitutes an obligation supported by the full faith
and credit of the United States and is incontestable except for fraud or
m srepresentati on of which the | ender has actual know edge at the time
it becane such | ender or which the |l ender participates in or condones.

(b) Fraud is established by showi ng that an individua

(I ender/borrower) nade a material representation, and such
representation was fal se, that the individual knewit was fal se when the
i ndividual made it and it was nade with the intention that the

i ndi vi dual woul d benefit fromsuch m srepresentati on and another party
woul d act in reliance on such information and suffer danages.

(c) Msrepresentation is generally any material statenent of alleged
fact which is untrue, or partly untrue, or which is so stated as to | ead
to fal se conclusions. For exanple, a false description of the condition
of property on an insurance application which would I ead to the w ong
prem um being charged, is clearly a msrepresentation
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(d) Nondisclosure can amount to msrepresentation or fraud if a
transaction is based on the existence of a particular fact and one party
fails to tell the other that the circunstances have changed with regard
to that particular fact.

(e) If the borrower nmakes fraudulent representation to the |lender to

i nduce the I ender/FnHA to provide a | oan or other benefits, which the

| ender/FnHA relied upon to its detriment, the | oan note guarantee woul d
still be enforceable by the I ender as long as the | ender had no

know edge or participated in the msrepresentations. Wen such an act
occurs and FnHA becones know edgeabl e of such act, the Regional Attorney
must be immedi ately notified of all such facts for a determ nati on of
action to be taken by FmHA

(f) If the I ender nade fraudul ent representations, the |oan note
guarantee woul d be contestable for the full armount of the |oan in nost
cases. However, FnHA nust:

(1) Prove that the | ender made or participated in naking a fal se
representation

(2) Prove that the | ender had know edge or belief that the
representation was false, or that the | ender had an insufficient basis
to nake the representation

(3) Prove that the lender intended to i nduce the Government to act or
refrain fromaction in reliance on the m srepresentation

(4) Prove justifiable reliance by the Government on the
m srepresent ati on.

(5) Prove that such reliance caused danmage to the Governnent.

(g) |If FnHA becones aware of fraud or nisrepresentation by the | ender
the Regional Attorney nmust be notified imrediately of all the facts for
a determnation of the action to be taken by FrmHA

(h) If for some reason FnHA strongly suspects the | ender may have
committed fraud or msrepresentation, it may be necessary to request A G
to do an investigation to determne the facts. |If possible, this action
shoul d take place prior to referral of the case to OC

(i) If the guaranteed portion of the | oan has been sold in the
secondary market and the hol der nmakes a demand on FmHA to purchase the
guaranteed portion of the |oan under the conditions set forth in
paragraphs x C. and D of Form RD 449-35, FnHA has a | egal responsibility
to repurchase the guaranteed. portion of the | oan except for fraud or

m srepresentati on of which the hol der has actual know edge at the tinme
it becane the holder. (Paragraph 3 of the Loan Note CQuarantee)

(11-13-85) PN 985
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XX

(a)

Final Report of Loss

Bef ore approval by FnHA any final loss report, the | ender mnust

account for all funds during the period of |iquidation, disposition of
the collateral, all costs incurred and any other informati on necessary
for the successful conpletion of |iquidation

(b)

FnHA, upon recei pt of the final accounting and the report of |oss,

may review and determine the final loss. (Paragraph XI. E 3 of the
Lender's Agreenent). |If FnHA has any questions regarding the anounts
set forth in the final report of |loss, the matter should be

i nvestigated. The | ender should make its records avail abl e and

ot herwi se assist FnHA in making the investigation. |1f FnHA finds any
di screpancies, FnHA will contact the | ender as soon as possible for any
necessary corrections.

(c)

Docurment ati on shoul d acconpany the report of |oss to support the

figures shown on the final loss report. Areas of special concern
i ncl ude:

(d)

(1) The |l ender should docunent and show that all of the collatera
has been accounted for, properly liquidated, |iquidation proceeds
properly accounted for and applied correctly on the | oan. The State
Ofice nust be satisfied that the | ender has acconplished this in
the manner set forth in FormRD 449-35 and that the | ender maxi m zed
the collections in conducting the |iquidation

(2) The lender should show a breakdown on any protective advance
amount as to the payee, purpose of the expenditure, date paid,

evi dence supporting the amount expended was proper and data showi ng
the bill was paid.

(3) Liquidation expenses nust be accounted for by the lender in the
sane manner as protective advance anounts. The | ender should show a
breakdown of the |iquidation expenses as to the payee, purpose of
the expenditure, date paid, evidence supporting the anmount expended
was proper and data showing the bill was paid. FnmHA should revi ew
all liquidation expenses to determne if the expenses were proper
reasonabl e and cl ained in accordance with the approval given by
FrHA

(4) Accrued interest owed to the | ender shoul d be supported by
attachnents as to how the anount was accrued by the | ender. A copy
of the prom ssory note and | edger should al so be attached. As part
of the review of the final loss claim the State D rector should be
assured that the | ender has not accrued interest on the amount of
the loan that is equal to the estinated | oss paynent. The State
Ofice is responsible for the accuracy of the interest cal cul ations
on the final report of |oss before subnmi ssion to the Finance Ofice.

If the interest on the loan was a variable interest rate tied to a

publ i shed standard, the interest charged by the | ender should be
supported by docunentati on of when the changes in the interest rate
becane effective.
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FHA shoul d review this to see that the | ender conplied with the rise
and fall of the changes in the selected base rate and the changes, if
any, were made no nore often than quarterly.

(e) The maximumloss that can be paid by FnHA on any | oan guarant ee
wi I I never exceed the original anount guaranteed plus any accrued
interest times the percentage of guarantee. For exanple, a $1, 000, 000,
90 percent guaranteed | oan with $100, 000 accrued interest on the |oan
and there is no collateral to liquidate and no paynents were nade on the
| oan, the maxi mum | oss woul d be 900, 000 princi pal and $90, 000 accrued

i nterest.

(f) In the exanple cited, if there were protective advance anounts,

t hese amounts coul d not be authorized or paid by FrHA since the maxi num
amount was reached. Rarely would a situation occur as stated as
normal | y payments have been nmade on the | oan before |iquidation takes

pl ace and there is collateral to be sold in liquidation cases.

oMo
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Suggested Format for the Qpinion
of the Lender's Legal Counse
(LEGAL CPI NION TO BE RETYPED ON LENDER S COUNSEL' S LETTERHEAD)
To: (Name of Lender)

I/we have acted as counsel to __ (Lender) in connection with a
$ _ (arount) __(type) _ loan by the _ (Lender)  (hereinafter "the
Lender") to ( Bor r ower) (hereinafter "Borrower™"), the terns of
which loan are set forth in a certain Loan Agreement (hereinafter "the Loan
Agreement”) executed by the Lender and Borrower on __ (date) .

In connection with this [oan, I/we have exam ned:

1. The corporate records of Borrower, including its Articles of
I ncor poration, By-Laws and Resolutions of its Board of Directors.

2. The Loan Agreenent between the Lender and Borrower.

3. The Security Agreenent executed by Borrower on _ (date)

4. The Quaranty (where applicable) executed on __  (date) by

(personal guarantors) .

5. Financing Statements executed by Borrower and the Lender.

6. Real Estate Mortgages dated and execut ed by Borrower
in favor of the Lender.

7. Real Estate Mrtgages dated and/ or other security
docunent s dat ed execut ed by (personal guarantors) _ in

favor of the Bank.

8. The appropriate title and/or lien searches relating to Borrower's
property.

9. The pledge of stock and instruments related thereto.

10. Such other materials, including relevant provisions of the | aws of
this state as I/we have deened pertinent as a basis for rendering the opinion
hereafter set forth.

I N SOVE O ROUMSTANCES

11. Lease(s) between Borrower and __  (lessor's nane)  for the rental of
___(property being rented) _, (if real property, give the address of the
prem ses; if machinery equi pnent, etc., give brief, precise description of
property for a __ (length of lease) = termcomrencing on __ (date) .
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Based on the foregoing exam nations, | amwe are of the opinion and
advi se you that:

1. Borrower is a duly organized corporation in good standi ng under the
| aws of the Commonwealth/ State of _ (State) .

2. Borrower has the necessary corporate power to authorize and has taken
the necessary corporate action to authorize the Loan Agreenent and to execute
and deliver the Note, Security Agreenent, Financing Statenent, and Mrtgage.
Said instruments hereinafter collectively referred to as the "Loan
I nstrunents."

3. The Loan Instruments were all duly authorized, executed, and
delivered and constitute the valid and |l egally binding obligation of the
Borrower and collectively create a valid (first) lien upon or valid security
interest in favor of the Lender, in the security covered thereby, and are
enforceabl e in accordance with their terns, except to the extent that the
enforceability (but not the validity) thereof may be limted by | ans of
bankruptcy, insolvency, or other laws generally affecting creditors' rights.

4. The execution and delivery of the Loan Instruments and conpliance
with the Provisions thereof under the circunstances contenpl ated thereby did
not, do not and will not in any material respect conflict with, constitute
defaul t under, or contravene any contract or agreenent or other instrunment to
which the Borrower is a Party or any existing law, regulation, court order, or
consent decree or device to which the Borrower is subject.

5. Al applicable Federal, State and local tax returns and reports as
requi red have been duly filed by Borrower and all Federal, State and |oca
t axes, assessnents and ot her governnental charges inposed upon Borrower or its
respecti ve assets, which are due and payabl e, have been pai d.

6. The Quaranty has been duly executed by the Quarantors and is a |egal
valid and binding joint and several obligations of the Quarantors, enforceable
in accordance with its terns, except to the extent that the enforceability
(but not the validity) thereof nay be linmted by | aws of bankruptcy,

i nsol vency, or other laws generally affecting creditors' rights.

7. Al necessary consents, approvals, or authorizations of any
governnental agency or regul atory authority or of stockhol ders which are
necessary have been obtai ned. The inprovenents and the use of the property
comply in all respects with all Federal, State, and | ocal |aws applicable
t hereto.

8. (In cases involving subordinate or other than first |lien position)
That the nortgage/deed of trust on Borrower's real estate and (fixtures, e.g.
machi nery and equi pnent) and the security interest on (type of collateral
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e.g., nmachinery and equi pment, accounts receivables and i nventory) both given
as security to the Lender for the Loan, will be subordinate to (first
nortgagee)  given as security for a loan in the anount of $ and
the security interest in Borrower's __ (type of collateral, e.g., accounts
inventory)  given to _ (secured creditor) _as security for a loan (state type
of loan, i.e., revolving line of credit, if known) in the amount of
$

9. That there are no liens, as of the date hereof, on record with
respect to the property of Borrower other than those set forth above.

10. There are no actions, suits or proceedings Pending or, to the best of
our know edge, threatened before any court or adninistrative agency agai nst
Borrower which could materially adversely affect the financial condition and
operations of Borrower.

11. Borrower has good and marketable title to the real estate security
free and clear of all |iens and encunbrances other than those set forth above.
| /we have no know edge of any defect in the title of the Borrower to the
property described in the Loan Instruments.

12. Borrower is the absolute owner of all property given to secure the
repaynment of the loan, free and clear of all liens, encunbrances, and security
i nterests.

13. Duly executed and valid functioning statenents have been filed in al
offices in which it is necessary to file financing statenments to fully perfect
the security interests granted in the Loan |nstrunents.

14. Duly executed real estate nortgages/deeds of trust have been recorded
inall offices inwhich it is necessary to record to fully perfect the
security interests granted in the Loan Instruments.

15. (I N SOME OTHER O ROUMSTANCES) The | ndemni ficati on Agreement has been
duly executed by the Indemitors and is a legal, valid and binding joint and
several obligation of the Indemitors, enforceable in accordance with its
terns, except to the extent that the enforceability (but not the validity)
thereof may be limted by | aws of bankruptcy, insolvency, or other |aws
generally affecting creditors' rights.

16. That the | ease contains a valid and enforceabl e right of assignment
and right of reassignment, enforceable in accordance with its terns, except to
the extent the enforceability (but not the validity) thereof may be limted by
| aws of bankruptcy, insolvency, or other |aws generally affecting creditors
rights.
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17. The Lender's lien has been duly noted on all nmotor vehicle titles,
stock certificates or other instrunents where such notations are required for
proper perfection of security interests therein.

18. That a valid pledge of the outstanding and uni ssued stock and/ or
shares of Borrower has been obtained and the Lender has a validly perfected
and enforceabl e security interest in the shares/stock of Borrower, except to
the extent the enforceability thereof may be linmted by | aws of bankruptcy,

i nsol vency, or other laws generally affecting creditors rights.

oMo
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| NSTRUCTI ONS FOR LOAN GUARANTEES FCR DROUGHT AND DI SASTER RELI EF
A In general . Drought and D saster (D&D) guaranteed | oans are authorized by

8331 ("D saster Assistance for Rural Business Enterprises") of the D saster
Assi stance Act of 1988, which provides for guarantees of up to 90 percent of
the unpai d principal amount of qualifying |oans. Interest and protective
advances are not covered by the guarantee. Drought and D saster Quaranteed

| oans may be either to assist in alleviating financial distress caused to
rural business entities, directly or indirectly, by drought, hail, excessive
noi sture, or related conditions occurring in 1988, or to assist such entities
that refinance or restructure debt as a result of losses incurred, directly or
indirectly, because of such natural disasters. Were used in this appendix,
the term"natural disaster(s)"” refers only to drought, hail, excessive

nmoi sture, and related conditions occurring in 1988. Al provisions of
Subparts A and E of Part 1980 of this chapter apply to D& | oans, except as
provided in this appendix. Al fornms used in connection with a D& | oan w |l
be those used in connection with a B& guaranteed | oan, except for the
following three forns that are incorporated in this Appendix | of this Subpart
E, made a part hereof, and appear in the Federal Register follow ng the body
of this appendix as Exhibits A, B, and Cin the follow ng order

(1) FormRD 1980-68, "Lender's Agreenent - Drought and D saster
Quaranteed Loans,"” will be used instead of Form RD 449-35, "Lender's
Agreenent . "

(2) FormRD 1980-69, "Loan Note Quarantee - Drought and D saster
Quaranteed Loans," will be used instead of Form RD 449-34, "Loan Note
Quarantee. "

(3) FormRD 1980-70, "Assignnent Quarantee Agreenent - Drought and
Di saster Quaranteed Loans,"” wll be used instead of Form RD 449- 36
"Assi gnnent Quar ant ee Agreenent.”

B. Loan purposes . Except for 881980.411(a)(11), 1980.412, and paragraph C,
bel ow, | oan proceeds may be used for purposes described in 81980.411(a) if
such use of |oan proceeds will assist in alleviating financial distress
caused, directly or indirectly, by drought, hail, excessive noisture, or

rel ated conditions which occurred in 1988. 1In lieu of the debt refinancing
requi renents in 81980.411(a)(l1), the followi ng refinancing requirements apply
to D& |l oans. Loan proceeds to be used for refinancing nust be used solely
for refinancing or restructuring of debts as a result of |osses incurred,
directly or indirectly, as a result of drought, hail, excessive moisture, or
rel ated conditions occurring in 1988, and such refinancing or restructuring of
debt (s) nmust be essential for the borrower to neet its financial obligations
inatinely fashion. 1In addition, D& | oan proceeds nay be used for hotels,
notels, tourist or recreation facilities which neet the eligibility

requi renents for D& guaranteed | oans. (Revised 6-28-89, PN 111)
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C Ineligible | oan purposes . See 81980.412. Except for hotels, notels,
tourist and recreation facilities nentioned in paragraph B of this appendi x,
purposes listed as ineligible B& |oan purposes are ineligible D& | oan
purposes. In addition, D& guaranteed | oans may not be used for: (Revised 6-
28-89, PN 111)

(1) Business expansion, acquisition of real estate, nachinery,

equi pnent, inventory, other goods or services, or for any other purpose
unl ess related directly to the financial distress or loss that is the
basis for the D& | oan

(2) Any eligible agricultural production purpose if annual tillage of
the soil is involved.

(3) Refinancing or restructuring debt(s) which are or were in paynent
default nore than 60 consecutive days during the 12 nonths preceding the
date of the adverse financial effect of the natural disaster of 1988
upon the borrower.

D. Transactions which will not be guaranteed . |In addition to transactions
listed in §1980.413, FnHA will not guarantee:

(1) D&D guaranteed |loan(s) to any borrower if the total cumul ative
princi pal amount of D&D guaranteed |oan(s) to that borrower woul d exceed
$500, 000, or

(2) Any D& guaranteed loan if the conpleted application is not
recei ved by FnHA on or before Septenber 30, 1991

E. Borrower equity requirenents . See 81980.441. In lieu of the borrower
equity requirenments in 81980.441, paragraphs (a) and (b), the follow ng
applies to D& | oans. Tangi bl e bal ance sheet equity must be positive when the
Loan Note Quarantee is issued. Equity nust be such that, when considered with
other credit factors, repaynent of the |oan and the continued success of the
busi ness operation are reasonably assured. Requirenents of 81980.441(c) apply
to D& guarant eed | oans.

F. Fling and processing preapplications and applications . See §1980.451
Al requirenents of 81980.451 renain in effect. But, in addition to the
information required as part of a preapplication under 8§1980.451(f), and

unl ess previously submtted, as a part of an application under 81980.451(i),
evi dence is required which denonstrates:

(1) The causal relationship between a 1988 natural disaster and the
financial distress or |oss upon which the preapplication or application
i s based; and,



RD I nstructi on 1980-E

Appendi x |
Page 3

(2) That the amount of the |oan requested is not greater than the
amount necessary for curing the probl ens caused by the natural disaster
Fi nanci al distress or |oss shall be determned on the basis of a
conparison of financial data for conparable periods of time and need not
necessarily be based on data at the year's end. Evidence submtted may
include, but is not limted to, the foll ow ng:

(a) Evidence of financial |oss or distress (including |oss or
di stress caused by business interruption) resulting from physica
damage caused by natural disaster, or

(b) Evidence that the financial |oss and/or distress of the
business is the direct or indirect result of |oss of sales, business
interruption, |oss of markets, shortage of raw materials, or decline
in patronage or custoners caused by a natural disaster. It nust be
shown that busi ness operations were damaged as a result of such
natural disaster.

G Loan guarantee limt . See 81980.20 of Subpart A The nmaxi mum| oss
covered by the Loan Note Quarantee, Form RD 1980-69, can never exceed the
percentage of guarantee multiplied by the unpaid principal amount of the | oan
as evidenced by the note(s) or by assunption agreenent(s). Interest,
capitalized interest, and protective advances are not covered by the guarantee
of a D&D | oan

H  Percentage of guarantee . See 8§1980.420. The maxi num per cent age of
guarantee on a D& loan is 90 percent of the unpaid principal

I. Lender's existing unguaranteed exposure . The provisions of 81980. 452
ADM NI STRATIVE C. 1 (d) do not apply.

J. No direct or "insured" |loans . 881980.423(b), 1980.488(b), 1980.481
1980. 411(b), and other provisions of this subpart dealing with "insured" or
direct loans do not apply to D& loans. Al D& | oans are FnHA guar ant eed
| oans. FnHA has no authority to nmake D& |l oans directly to borrowers.

oMo

(1-3-89) SPEQAL PN
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BUSI NESS AND | NDUSTRY
APPLI CATI ON PRIORI TY PA NTS SCCRI NG

Dat e:

Nane

State

Li st the maxi mum points the applicant is eligible for under each category.

Jobs created Jobs saved Total jobs

Loan amount $__ ,_ ,_ Index factor

State income $§_ , Indexed State income $ _,
National unenployment _ . % Area unenployment . %

1. Location:
A Located in city or area under 25,000. (10 points)

B. Located in city or area under 25,000 popul ation
which is a high unenpl oynent area. (20 points)

C. Located in a high unenpl oynent area and the
borrower has certified that at | east 25 percent
of its enployees will be displaced farners.

(35 points)

2. Jobs:

A Project will contribute to the overall economc
stability of the area and generate enpl oyment
beyond entrepreneur's househol d. (10 points)

B. Project will contribute to the overall economc
stability of the area and provi de significant
enpl oynent in the area. (20 points)

C Project will contribute to the overall economc
stability of the area, provide significant full-
tinme enploynment in the area, and retain a
signi ficant nunber of jobs in the area. (35 points)

3. Job cost: [See RD Instruction 1980-E §1980. 451
(d)(3)(iii), for calculation instructions]

A. Job cost score greater than 1.5 but |ess than
2.0. (5 points)

B. Job cost score from1.0 to 1.5. (15 points)



C. Job cost score less than 1.0. (25 points)

(8-30-89) PN 116
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4. Additional points: [Gve points for each criteria mnet]

A Loan is less than 50 percent of project cost.
(5 points)

B. Percentage of guarantee is 10 or mnore percentage
points | ess than the maxi nrum al | owabl e. (5 points)

C Project will create a significant nunber of part-
time or seasonal jobs in addition to pernmanent
full-time jobs. (10 points)

5. State Director's admnistrative points: (May be up to
20 points but docunentation nust support the nunber
gi ven)

Total points
I's applicant eligible for veteran preference?

Dat e served: to

State D rector

THE FOLLON NG TO BE COWPLETED BY THE NATI ONAL COFFI CE ON
APPLI CATI ONS SUBM TTED TO THE NATI ONAL COFFI CE:

Admnistrator's admnistrative points: (May be up to
20 poi nts but docunentation nust support the nunber
gi ven)

Total points

oMo
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REGULATI ONS FCR LOAN GUARANTEES FCR DI SASTER ASSI STANCE
FOR RURAL BUSI NESS ENTERPRI SES
A In CGeneral . D saster Assistance for Rural Business Enterprises (DARBE)

guaranteed | oans are authorized by 8401 of the D saster Assistance Act of
1989, which provides for guarantees of up to 90 percent of the unpaid
principal and interest amount of qualifying |oans, or $2,500,000 whi chever is
| ess, to any one borrower. DARBE guaranteed | oans nay be either to assist in
alleviating financial distress caused to rural business entities, directly or
indirectly, by drought, freeze, storm excessive noisture, earthquake or

rel ated conditions occurring in 1988 or 1989, or to assist such entities that
refinance or restructure debt as a result of losses incurred, directly or
indirectly, because of such natural disasters. Were used in this appendix,
the term"natural disaster(s)"” refers only to drought, freeze, storm
excessi ve moi sture, earthquake and rel ated conditions occurring in 1988 or
1989. Al provisions of Subparts A and E of Part 1980 of this chapter apply
to DARBE | oans, except as provided in this appendix. Al fornms used in
connection with a DARBE |loan will be those used in connection with a Business
and I ndustrial (B& ) guaranteed | oan, except for the follow ng three forns
that are incorporated in this Appendix K of this Subpart E, nade a part
hereof, and appear in the Federal Register follow ng the body of this appendix
as exhibits A, B, and Cin the followi ng order: (Revised 5-9-90, PN 133)

(1) FormRD 1980-71, "Lender's Agreenent - Disaster Assistance for
Rural Business Enterprise Quaranteed Loans,” w |l be used instead of
Form RD 449-35, "Lender's Agreenent."

(2) FormRD 1980-72, "Loan Note Quarantee - D saster Assistance for
Rural Business Enterprise Quaranteed Loans,”™ wll be used instead of
Form RD 449-34, "Loan Note Cuarantee."

(3) FormRD 1980-73, "Assignnent Quarantee Agreenment - Disaster
Assi stance for Rural Business Enterprise Quaranteed Loans,"™ wll be used
i nstead of Form RD 449-36, "Assignnment Cuarantee Agreenent."”

B. Loan purposes . Loan proceeds may be used for purposes described in
§1980.411(a), except in lieu of the debt refinancing requirements in
§1980.411(a)(11), the follow ng refinancing requirenents apply to DARBE | oans.
Loan proceeds to be used for refinancing nust be used solely for refinancing
or restructuring of debts as a result of losses incurred, directly or
indirectly, as a result of drought, freeze, storm excessive noisture,

eart hquake or related conditions occurring in 1988 or 1989, and such
refinancing or restructuring of debt(s) nust be essential for the borrower to
meet its financial obligations in a tinmely fashion. DARBE |oan proceeds may
be used for hotels, notels, tourist, or recreation facilities which neet the
eligibility requirenments of DARBE guaranteed |loans in addition to the eligible
| oan purposes as stated in RD Instruction 1980-E. In addition, DARBE |oan
proceeds nmay be used for business enterprises engaged in agricul tura
producti on (Production agriculture) which neans the
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cultivation, production (growi ng), and harvesting, either directly or through
integrated operations, of agricultural products (crops, aninmals, birds, and
marine life, either for fibers or food for human consunption), and di sposal or
mar keting thereof, the raising, housing, feeding (including commercial custom
feedl ots), breeding, hatching, control and/or nanagement of farm and donestic
animals. Qher eligible uses of |oan proceeds under agricul tural production

i ncl ude; (Revised 5-9-90, PN 133)

(1) Commercial nurseries primarily engaged in the production of
ornanental plants and trees and ot her nursery products such as bul bs,
florists' greens, flowers, shrubbery, flower and vegetabl e seeds, sod,
and the growi ng of vegetables fromseed to the transplant stage

(2) Forestry which includes establishments prinmarily engaged in the
operation of tinber tracts, tree farns, forest nurseries, and rel ated
activities such as reforestation.

(3) Loans for livestock and poultry processing as identified under
el i gi bl e purposes.

(4) The grow ng of nushroons or hydroponics.

In addition, those business enterprises which qualify for assistance as
agricultural production nust be ineligible entities for FrHA farner program
| oans because the entity exceeds the definition of a famly-size farm as
defined by RD Instruction 1941-A, 81941.4 (d).

C Ineligible loan purposes . RD Instruction 1980-E 81980.412 are ineligible
pur poses for DARBE guaranteed | oans except for hotels, notels, tourist,
recreation facilities and agricultural production (production agriculture) as
defined in 81980.412(e), DARBE guaranteed | oans nmay not be used for

(1) Business expansion, acquisition of real estate, nachinery,

equi pnent, inventory, other goods or services, or for any other purpose
unl ess related directly to the financial distress or loss that is the
basis for the DARBE guaranteed | oan

(2) Aleviating financial distress of entities engaged in agricultura
production that are eligible for other FnHA-type farm |l oan prograns.

D. Transactions which will not be guaranteed . |In addition to transactions
listed in RD Instruction 1980-E, 81980.413, except for 8§1980.413(a)(3). FnHA
wi Il not make DARBE guaranteed |l oans if the conpl eted application is not

recei ved by FnmHA on or before Septenber 30, 1991, nor will FnHA nake
subsequent DARBE guar ant ee | oans.
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E. Borrower equity requirenents . See RD Instruction 1980-E, §1980.441. 1In
lieu of the borrower equity requirements in 81980.441, paragraphs (a) and (b),
the followi ng applies to DARBE | oans. Tangi bl e bal ance sheet equity nust be
positive when the Loan Note Quarantee is issued. Equity must be such that,
when considered with other credit factors, repayment of the loan and the

conti nued success of the business operation are reasonably assured.

Requi renents of 81980.441(c) apply to DARBE guarant eed | oans.

F. Fling and processing preapplications and applications . See RD
Instruction 1980-E, 81980.451. Al requirenments of 81980.451 remain in
effect. In addition to the information required as part of a preapplication

under 81980.451(f), and unless previously submtted as a part of an

application under 81980.451(i) evidence is required which denonstrates to
FnHA' s sati sfaction:

(1) The causal relationship between a 1988 or 1989 natural disaster and
the financial distress or |oss upon which the preapplication or
application is based; and,

(2) That the amount of the |oan requested is not greater than the
amount necessary for curing the probl ens caused by the natural disaster
Fi nanci al distress or |oss shall be determned on the basis of a
conparison of financial data for conparable periods of time and need not
necessarily be based on data at the year's end. Evidence submtted may
include, but is not limted to, the foll ow ng:

(a) Evidence of financial |oss or distress (including |oss or
di stress caused by business interruption) resulting from physica
darmage caused by natural disaster, or

(b) Evidence that the financial |oss and/or distress of the
business is the direct or indirect result of |oss of sales, business
interruption, |oss of markets, shortage of raw materials, or decline
in patronage or custoners caused by a natural disaster. It nust be
shown that busi ness operations were damaged as a result of such
natural disaster.

(3) Evidence of conpliance with Sodbuster and Swanpbuster requiremnents
as referenced in paragraph K bel ow.

G Loan guarantee limt . The total principal amount of DARBE guarant eed

| oans to any one borrower cannot exceed $10, 000, 000. The naxi num| oss covered
by Form RD 1980-72, "Loan Note CQuarantee DARBE, " issued on any one borrower
can never exceed the percentage of guarantee nultiplied by the unpaid

princi pal and accrued interest on the | oan as evidenced by the note(s) or by
assunption agreenent(s), and protective advances, or $2,500, 000, whichever is
the | esser amount. (Revised 1-3-90, SPEC AL PN
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H  Percentage of guarantee . The provisions of RD Instruction 1980-E
§1980.420 will not apply to DARBE. For |oans in excess of $2,000, 000 the
percentage of guarantee will be cal culated so that the guaranteed portion of
the principal anount of the | oan cannot exceed $2, 000, 000. For |oans of

$2, 000, 000 or |ess the nmaxi mum percentage of guarantee will be 90 percent.

For exanple, a loan of $10, 000,000 woul d not exceed a 20 percent guarantee; a
$5, 000, 000 | oan woul d not exceed a 40 percent guarantee, etc. (Revised 1-3-
90, SPECI AL PN

I. Lender's existing unguaranteed exposure . The provisions of 81980. 452
ADM NI STRATI VE C. 1(d) do not apply.

J. Nodirect or insured loans . RD Instruction 1980-E, 881980.423(b),

1980. 488(b), 1980.481, 1980.411(b), and other provisions or this subpart
dealing with insured or direct |oans do not apply to DARBE | oans. A | DARBE
| oans are FnHA guaranteed | oans. FnHA has no authority to nake DARBE | oans
directly to borrowers.

K. Sodbuster and Swanpbuster requirenments. The provisions of RD Instruction
1940-G Exhibit M wll apply to loans made to rural business enterprises
engaged in agricul tural production

(0100}



